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The New York Law Journal in a recent 
issue favors us with an extended criti- 
cism of our position on the validity 
of legislation regulating the practice of 
medicine, which we indicated editorially in 
our issue of November 8th. In this partic- 
ular editorial we endeavored to lay open the 
clear invasion of private right inherent in 
such legislation, especially when it presumes 
to bar from practice homcopaths, osteo- 
paths, christian scientists, magnetic healers, 
or any other school of healing not recognized 
by the state or represented on the board of 
examination. We took this position, not be- 
cause we believe in any of the ‘‘heretical 
systems,’’ as our contemporary styles all 
systems of healing outside of the ortho- 
dox schools of medicine and surgery, but be- 
cause the experience of history has taught it 
to be unwise for one generation to pass judg- 
ment on heresy, in either religion or science, 
that may spring up in its midst and does not 
concern any one but its immediate votaries ; 
the reason being that very often the heret- 
ical views of one generation become the or- 
thodox views of the next. The cry of ‘‘heresy’’ 
is the cry of the dark ages,—it never was 
the slogan of a progressive people. This 
unreasonable antipathy to new things and 
new systems has its petrified unanswerable 
object lesson in the history of the Chinese 
Empire. Our contemporary speaks of the 
science of medicine as founded on the ‘‘ex- 
perimentation of centuries.’’ Not more than 
ten or twelve centuries. The Chinese have 
a system based upon the experimentation of 
forty centuries, together with the total exclu- 
sion of ‘‘heretical systems’’ by imperial edict ! 
It cannot be denied that the great freedom 
of thought and practice permitted and en- 
couraged during the century which has just 
closed, has been the principal cause for the 
wonderful advancement of the civilized 
world in all the avenues of science and learn- 
ing. Feeling the importance of the issue, 
the CentraL Law Jovrnat has always lifted 
up its voice for the rights of the individual 
and against the encroachments of the state 
under the guise of the police power. In this 





particular instance the courts, in compara- 
tively recent cases, have recognized and sus- 
tained the position we have taken, holding 
that while the state may prescribe whois pro- 
ficient enough to praetice ‘‘medicine’’ they 
cannot say that one who does not rely at all 
upon medicine shall not minister to the sick. 
In other words, by constructional limita- 
tions, these statutes have been held to have 
no application to these so-called ‘‘unortho- 
dox methods of treatment.’’ Nelson v. 
State Board of Health (Ky. 1900), 57S. W. 
Rep. 501; Evans v. State, 9 Ohio, S. & C. 
P. Dec. (Ohio 1899) 222; State v. Myloid 
(R. I.), 40 Atl. Rep. 15; State v. Liffring, 
61 Ohio St. 39. 
In another recent issue of The New York 
Law Journal, and on another question of 
state interference with individual rights, our 
contemporary, with apparent reluctance, 
takes up the gauntlet for the individual, The 
subject referred to is quite a timely one— 
‘*Practical Restraints of the Evils of Ambu- 
lance Chasing.’’ It seems that in the east 
the lawyer whose practice consists mainly in 
bringing suits against large corporations 
for personal injuries, is subjected, not: only 
to a ‘‘certain amount of professional and so- 
cial ostracism,’’ but also of very hostile criti- 
cism which often regards his methods as 
criminal, and is continually suggesting some 
appropriate punishment for him. One ridicu- 
lous suggestion, according to our contempo- 
rary, was made in one of the newspapers of 
New York City recently—that. the present 
rules of negligence should be revised, because 
modern inventions and the modern spirit of 
haste call for a less stringent measure of lia- 
bility for common carriers! The suggestion 
is worthy of a Czar or aSon of Heaven!. We 
wonder what the rights of the individual can 
be in the city of ,New York when such sug- 
gestions can be even tolerated. Does twen- 
tieth-century civilization demand that the 
individual must bow before the ‘‘modern 
spirit of haste,’’and that the lawyer who seeks 
out the man who has been crushed by it and 
tells him of his rights and, if. indigent, 
offers his services for a contingent fee, must 
be publicly ostracised and indicted as # crini- 
inal? We do not wish to be understood by 
this as giving our sanction to the practice of 
‘‘ambulance chasing,’’—we certainly agree 
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that it is very unprofessional. But the seri- 
ousness of this offense is much mitigated 
when we consider that the great corporations 
themselves have made the practice almost 
necessary by rushing upon their unfortunate 
victims and endeavoring, by falsely stating 
their rights under the circumstances, to in- 
duce them to compromise their claims against 
the company for a mere pittance. We be- 
lieve more odium attaches to the latter prac- 
tice than to the former. 

The whole trend of this discussion, how- 
ever, is wrong, and lawyers and law journals 
are as much responsible fer the state of public 
sentiment on this question as any other 
source of criticism. The public have been 
led to believe that an action for damages for 
negligence resulting in personal injury is an 
unfair and illegitimate scheme to make 
money ; that there is no equity in it ; and that 
any damages which plaintiff may obtain in 
such a case is punitive rather than compen- 
satory. Itisa pleasure to note, however, 
that the courts of the country have not 
encouraged this sentiment, but, with very 
few exceptions, have, in firmly sustaining 
verdicts obtained in such cases, asserted that 
damages for a broken limb, or a blinded eye, 
are just as legitimate as those for the loss of 
profits in a business transaction. Bringing 


an action for damages, therefore, based on. 


negligence, does not ostracize the lawyer. 
On the other hand, he performs the noblest 
function of the advocate, in defending the 
weak against the strong, and upholding the 
rights of the individusl as superior to any 
and all rights of property and to any ‘‘modern 
spiritof haste’ that would sacrifice human 
life for material gain. 








NOTES OF IMPORTANT DECISIONS. 


LARCENY BY KEEPING WHAT *WAS_ INNO- 
CENTLY Got.—The distinction |between the felo- 
nious taking and the ‘felonious retention of 
property is brought out veryjsharply in therecent 
Kentucky case of Cooper v. Com., 52 L. R. A. 
136, in whicha person who had received from the 
cashier of a bank, a roll of small coin wrapped up 
in paper, which both parties supposed to contain 
twenty nickels, and who discovered, after leaving 
the bank, that it contained twenty-five dollar 
coins instead of nickels, was charged with lar- 
ceny because there was no possession until the 
knowledge of the mistake, and no delivery until 
the mental intention of the receiver to appropri- 


ate the money was conceived, and that therefore 
the intent, appropriation, and receipt were 
simultaneous. But this kind of reasoning is very 
_far from satisfactory. Some judges have also re- 
garded a case of this kind as equivalent to the 
retention by the finder of lost property. But, if 
the possession of property is innocently obtained, 
the subsequent retention of it, with a purpose to 
deprive the true owner thereof, cannot be deemed 
larceny without doing violence to the ordinary 
definitions of that crime. In the case of retention 
of lost property by the finder the cases generally 
agree in holding that the taking must be with 
the criminal intent in order to constitute larceny ; 
that, if the finder did not have any intent to with- 
hold the property from the true owner at the 
time when he found it he is not'guilty of larceny, 
even if he afterwards appropriates it to his own 
use. It is obvious, of course, that, if he does re- 
tain the property when he knows or could easily 
ascertain, who the owner is, it will be pretty dif- 
ficult in most cases for him to prove that he did 
not have such intent when the property was first 
found, but this is merely a matter of proof, and, 
if the circumstances are such that he can show 
his innocent intent at the time of finding the 
property, he is not guilty of larceny. 

A change of the common-law definition of lar- 
ceny has been made by statute in so many 
instances that it is obviously necessary to take 
what has been said above with the understanding 
that it is no longer true in all the states. In New 
York, for instance, the statute defining this crime 
has been so broadened as to include almost every 
withholding of another’s property with intent to 
deprive him of it. But wherever the common- 
law rule on the subject of larceny isin force it may 
be safely said that the unlawful retention of 
property innocently received will never consti- 
tute that crime.— Weekly Law Bulletin. 


> 





A PURCHASER’s LIEN FOR DEPOsSIT.—The 
vendor’s lien for unpaid purchase money is one 
of the most familiar instances of a charge arising 
by operation of law, but itis less usual to meet 
with a purchaser’s lien such as was discussed in 
the recent case of Whitbread & Co. v. Watt, 49 
W. R. 534 (1901), 1 Ch. 911. That a vendor of 
land, who has conveyed without receiving the 
purchase{money or part of it, has a lien for the 
amount unpaid has been undisputed law ever 
since Lord Eldon’s examination of the doctrine 
in Mackreth v. Symmons, 15 Ves. 329; though, 
of course, as was explained by Bacon, V. C., in 
Re Albert Life Assurance Co., L. R. 11 Eq. p. 
178, the presumptionZof lien will be dispelled if 
there are circumstances which show that the 
vendor, when he conveyed the land, looked to 
other security for the purchase money than the 
land itself. And just as a vendor, who conveys 
the legal estate without receiving payment, has 
a lien for the unpaid purchase money, so a pur- 
chaser who has paid anything on account of the 





purchase money, whethey by way of deposit or 
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otherwise, and does not ultimately obtain a con- 
veyance, the contract going off through no de- 
fault of his, is entitled to a similar lien on the 
land for the amount which should be repaid to 
him. The similarity of the two liens was pointed 
out by Kindersley, V.C., in Wythes v. Lee, 3 
Drew. p. 403. After suggesting that a possible 
distinction might exist in the fact that the vendor 
had the estate in the land at the time of the con- 
tract, and only intended to convey subject to 
payment of the purchase money, while the pur- 
chaser had not the estate in his possession, and 
his lien, consequently, was not in its origin the 
same sort of lien as that of the vendor, he con- 
tinued: ‘“‘But when a contract is made and that 
goes off, it appears to me that, in principle and 
justice, the equity of the purchaser to a lien on 
the estate ought to stand on as good a footing as 
the lien of the vendor after conveyance. * * * 
It appears to me that, on the principles of equity 
and justice, the purchaser, when the contract 
goes off, hasalien.’’ Aslongas the land remains 
in the hands of the vendor the question of lien is 
not so likely to arise. Itis when the vendor, who 
has received part of the purchase money, sells or 
mortgages the land without accounting to the 
assignee for what he has received that the original 
purchaser may find his right disputed. In the 
present case of Whitbread & Co. v. Watt, supra, 
by a contract made in January, 1897, one Saun- 
ders agreed to sell, and the purchasers agreed to 
buy, a freehold plot upon a building estate 
of the vendor for £500, of which £200 was 
paid at once as deposit, and the remaining 
sum of £300 was to be paid on completion. 
As to date of completion it was stipulated 
that this should take place as soon as 300 
houses had been erected on the estate, but if so 
many houses were not erected within two years the 
purchasers were to have the right to cancel the 
agreement. Subsequently to this contract Saun- 
ders sold and conveyed the estate and the assignee 
mortgaged it. In November, 1900, the mort- 
gagees sold and conveyed the estate to the defend- 
ant Watt with notice of the contract of January, 
1897. The 300 houses had not been built, and 
Saunders had not paid or accounted for the de- 
posit of £200 to any of his successors in title. In 
December, 1900, the plaintiffs gave notice to re- 
scind. the contract of January, 1897, and they 
claimed from Watt, the then owner, the return of 
the deposit. This was refused, and the question 
was raised in the action whether the plaintiffs 
were entitled to a lien for £200 upon the land in 
the hands of Watt. We havealready seen that the 
principle that a purchaser may be entitled to a 
lien was laid down in Wythes v. Lee; but the 
ground upon which it rests received a very /n- 
portant exposition in the house of lords in Ros: v. 
Watson, 12 W. R. 585, 10H. L. C. 672. Itis famiiiar 
law that immediately upon the signing of the 
contract the equity in the land is ina manner and 
for some purposes transferred to the purchaser. 
And if this transfer is backed by payment of any 





part of the: purchase money, then to the extent 
of the amount paid the transfer is complete. 
Where, said Lord Westbury, L. C., in the case 
just referred to, the contract is an executory 
contraet ‘‘in this sense, namely, that the owner- 
ship of the estate is transferred subjec: to the 
payment of the purchase money, every portion 
of the purchase money paid in pursuance of the 
contract is a part performance and execution of 
the contract, and, to the extent of the purchase 
money so paid, does, in equity, finally transfer to 
the purchaser the ownership of a corresponding 
portion of the estate.”” And Lord Cranworth 
laid down the doctrine in similar terms: ‘“‘*There 
can be no doubt, I apprehend, that when a pur- 
chaser has paid his purchase money, though he 
has got no conveyance, the vendor becomes a 
trustee for him of the legal estate, and he is, in 
equity, considered as the owner of the estate. 
When, instead of paying the whole of his pur- 
chase money, he pays a part of it, it would seem 
to follow, as a necessary corollary, that, to the 
extent to which he has paid his purchase money, 
to that extent the vendor is a trustee for him; in 
other words, that he acquires a lien, exactly in 
the same way as if upon the payment ofa part of 
the purchase money the vendor had executed a 
mortgage to him of the estate to that extent.” 
In Rose v. Watson a purchaser was bound by his 
contract to pay a deposit immediately and the 
balance in three years’ time, and to pay interest 
on the balance half-yearly in themeantime. He 
paid the deposit and made several payments of 
interest, but at length declined to complete the 
contract on the ground that the representations 
on which he had been induced to enter into it 
remained unfulfilled. It was held that the pur- 
chaser was justified in the course he had taken, 
and that he had a lien on the land for the sums 
which he had paid on account of principal and 
interest, a lien which he was entitled to enforce 
against mortgagees of the vendor who had taken 
with notice of the contract.—Solicitors’ Journal. 





CRIMINAL LAw—CRUEL AND UNUSUAL Pun- 
ISHMENTS.—Justice Rumsey in the case of Jn 
re Bayard, 25 Hun (N. Y.), 546, proved his utter 
failure as a prophet when he said: ‘The courts 
have rarely had occasion to construe the mean- 
ing of the phrase ‘cruel and unusual punishment.’ 
And since no punishment can be inflicted until 
authorized by the legislature which is often elec- 
ted, and represents the general moral ideas of 
the people, it is not likely that they will often be 
called on to construe it.’? It may seem an irony 
of fate, but since that decision, one of the most 
litigated questions of law has been that of 
what punishments come within the constitutional 
prohibition against ‘“eruel and unusual 
punishments.” It is difficult te account 
for the mags of litigation on this point as itis very 
rarely that a court will set aside an act of a leg- 
islature determining the penalty for crime or the 
decree of a court passing sentence on the crimi- 
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nal. It isnot an easy matter to find out just what 
is meant by the prohibition against ‘“‘cruel and 
unusual punishments,” but the cases all seems to 
point to the conclusion that it was not the in- 
tention by this provision of the constitution to 
limit legislative discretion in fixing the punish- 
ment for crime. This question arose and was in- 
telligently discussed in the recent case of Terri- 
tory v. Ketchum, 65 Pac. Rep. 169, where the Su- 
preme Court of New Mexico held that a statute 
prescribing the death penalty for assault upon a 
train with intent tocommit robbery or other 
felony, does not prescribe a cruel and unusual 
punishment, within the meaning of the eighth 
amendment to the constitution of the United 
States. The court reviews the authorities hold- 
ing that ‘“‘cruel and unusual punishments” in- 
clude only those involving torture and lingering 
death. Sturtevant v. Commonwealth, 158 Mass. 
598, 33 N. E. Rep. 648; State v. Williams, 77 Mo. 
310; People v. Morris, 80 Mich. 634, 45 N. W. 
Rep. 591; Jn re Kemmler, 136 U.S. 436, 10 Sup. Ct. 
Rep. 930. The testapplied by all these cases was 
not the proportion between the offense and the 
punishment but the characterof the punishment 
and its mode of infliction. The court said: 
“If this be the test in all cases, then 
it must be clear that legislative discretion 
in determining the severity of punishment for 
crime is not to be interfered with by the courts, 
so long as all forms of torture are avoided.” 
In State v. Williams, 77 Mo. 310, the court said: 
‘The interdict of the constitution against the in- 
fliction of cruel and unusual punishments would 
apply to such punishments as amount to torture, 
or such as would shock the mind of every man 
possessed of common feeling. If a punishment 
by imprisonment for life of one convicted of the 
offense therein defined [obtaining money under 
false pretenses], should be inflicted, it might well 
be said that such punishment would be excessive, 
or, rather, entirely disproportioned to the magni- 
tude of the offense, yet, notwithstanding, there is 
high authority for saying that the question 
whether the punishment is too severe and dis- 
proportionate to the offense is for the legislature 
to determine.’’ Numerous late cases hold the 
same position. The following punishments have 
been held not violative of the constitutional pro- 
hibition against ‘cruel and unusual punishments’ 
on the same principle: a heavier penalty on one 
convicted of felony where he has twice before 
been convicted for similar offenses (McDonald 
v. Commonwealth, 180 U. S. 311, 21 Sup. Ct. Rep. 
389) ; a fine $25 to $100 per day for operating a 
street car in winter without protecting screen for 
motorman (State v. Whitaker, 160 Mo. 59, |60S. 
W. Rep. 1068); penitentiary imprisonment of 
tramp threatening injury (State v. Hogan, 63 
Ohio St. 202,58 N. E. Rep. 572) ; death penalty on 
train robbers (State v. Stubblefield, 157 Mo. 360, 
58 S. W. Rep. 337); hard labor in county jail for 
two years for carrying concealed weapons (State 
v. Hamby, 126 N. Car. 1066, 35 S. E. Rep. 





614); fine of not less than $100 and impris- 
onment for not less than 10 days for selling 
merchandise without a license (State v. Foster 
[R. I. 1900], 40 Atl. Rep. 833); disbarment of 
attorney for misdemeanor in addition to fine (In 
re Coffey, 123 Cal. 522, 56 Pac. Rep. 448) ; fine of 
$20 for every bird unlawfully killed or in posses- 
sion (Jn re Stone [R. I. 1898], 41 Atl. Rep. 658) ; 
fine of not more than $500 and imprisonment for 
not more than eighteen months for violating 
saloon closing statute (Cardillo v. People, 26 
Colo. 355, 58 Pac. Rep. 678); punishment of one 
between 16 and 30 years of age convicted of burg- 
lary by imprisonment in reformatory to be 
terminated within 14 years according to tne rules 
of the institution (Miller v. State [Ind. 1898], 49 
N. E. Rep. 894); fine of not more than $500 on 
railroad for not giving signals at highway cross- 
ings (Louisville, ete. R. R. v. Commonwealth 
[Ky. 1898], 46S. W. Rep. 207); providing indus- 
trial school for children under restraint (State v. 
Phillips [Minn. 1898], 75 N. W. Rep. 1029); two 
years’ imprisonment at hard labor for unjustifiable 
assault (State v. Apple [N. Car. 1897], 28S. E. 
Rep. 469) ; six years’ imprisonment of a member 
of city council for asking a bribe (State v. Dur- 
nam [Minn. 1898], 75 N. W. Rep. 1127). Massa- 
chusetts courts are very outspoken on this ques- 
tion and hold that the provision against cruel 
and unusual punishment in the state constitution 
providing that no court shall inflict eruel and 
unusual punishments is directed to the courts, 
and not to the legislature. McDonald v. Com- 
monwealth [Mass. 1899], 53 N. E. Rep. 874. In 
the same case they also hold that the eighth 
amendment to the constitution of the United 
States providing that no cruel or unusual punish- 
ment shall be inflicted has no application to the 
states. There are some authorities, however, 
which hold that the constitutional provision un- 
der consideration is broad enough to confer upon 
the court the power to review legislative discre- 
tion concerning the adequacy of punishment, ‘‘in 
very extreme cases, where the punishment pro- 
posed is so severe and out of proportion to the 
offense as to shock public sentiment and violate 
the judgment of reasonable people.’’ State v. 
Becker, 3S. Dak. 29, 51 N. W. Rep. 1018. This 
doctrine has been recognized in other cases. In 
re MacDonald (Wyo.), 33 Pac. Rep. 18; In re Bay- 
ard, 63 How. Proc. 73; Thomas.v. Kinkead, 55 Ark. 
502,18 S. W. Rep. 854, 29 Am. St. Rep. 68. See 
also dissenting opinions of Justices Field, Harlan 
and Brewer in O’Neil v. Vermont, 144 U. S. 323, 
12 Sup. Ct. Rep. 693, 36 L. Ed. 450. 








WHAT IS THE POWER OF A STATE TO RE- 
STRICT OR FORBID THE DOING BUSI- 
NESS WITHIN ITS TERRITORY BY A 
FOREIGN CORPORATION. 

A corporation is a legal entity composed 
of one or more individuals united by law, 
under the grant of a franchise from the state, 
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into one body having a special denomination 
and vested by law with the power of pre- 
petual succession and of acting in many 
respects as asingle individual. A foreign cor- 
poration is one that derives its existence, pow- 
ers, and rights solely from the laws of another 
state, government, or country. This is essen- 
tially the definition given in Daly v. The Na- 
tional Insurance Company.! It may be wellto 
note, however, that a corporation organized 
vy the federal government for a federal pur- 
pose, or a private corporation empowered to 
carry out some federal power, purpose, or 
need, as, for example, to build warships or 
to build bridges along post-roads or to carry 
the mails, cannot be controlled by state1aws. 
‘‘Such corporations may supply all their 
needs and buy materials and machinery to 
carry on their work in any state in the union 
and no state law shall restrict or forbid,’’? 
for they are arms of the United States gov- 
ernment, organized or controlled by United 
States laws, which laws are just as much 
binding on states and citizens thereof as the 
state laws are. ‘‘The government of the 
United States, in its relation to the govern- 
ment of the several states, cannot be con- 
sidered a foreign government in the ordinary 
acceptation of the term. Within the sphere 
of its delegated powers, its authority extends 
over all the states of which it is composed, 
and to that extent it may be said to be 
identified with each. Hence, a corporation 
created by the government of the United 
States cannot with propriety be said to be 
a foreign corporation.’”® 

What power, then, has a state to restrict 
or forbid the doing business within its 
boundaries by a foreign corporation? And, 
first, what is meant by ‘‘doing business ?’’ 
There seems to be considerable conflict on 
this point. Alabama seems to hold that the 
doing of any act involving the use of the 
corporate franchise or power is ‘‘doing busi- 
ness within the meaning of the statute,’’ 
while Colorado‘ holds that ‘‘the constitution 
and statutes forbid, not the doing of a single 


1 (1878) 64 Ind. 1. 

3 Stockton v. Ry. Co. (1887), 82 Fed. Rep. 9. 

3 Commonwealth y. Tex. & Pac. Ry. Co. (1881), 98 
Pa. St. 90. 

4 Beard v. Union and Am. Pub. Co. (1881), 71 Ala. 
60; Farrier v. New Eng. Mort. Co. (1889), 88 Ala. 275; 
Dundee y. Mort, Co. v. Nixon (1890), 95 Ala. 318; 
Nelmo vy. Land & Mort. Co. (1889), 92 Ala. 157. 





act of business in the state, but the carrying 
on of business by a foreign corporation. 
* * * The constitution requires the for- 
eign corporation to have one or more places 
of business in the state before doing any 
business therein. This implies a purpose at 
least to do more than one act of business, 
for a corporation that has done but a single 
act and purposes to do no more cannot have 
one or more known places of business in the 
state. To have known places of business it 
must be carrying on business.’ And this 
is substantially the doctrine enunciated by 
the federal courts.° Adopting this rule the 
doctrine, broadly stated, may be laid down 
as follows: A corporation is the mere creat- 
ure of legislature, and as the states of the 
union are, for the purpose of jurisdiction, 
foreign to each other, one state may exclude 
absolutely all corporations created by a for- 
eign state, nation, or country from doing 
business within its limits, subject only to 
the limitations, expressed or implied, found 
in the federal constitution.’ Mr. Justice Field, 
in Paul v. Virginia, adds to the above re- 
strictions that imposed by comity. He says: 
“‘The recognition of its (the corporation’s) 
existence, even by other states and the en- 
forcement of its contracts made therein, de- 
pends purely upon comity.’’ But what is 
comity? Mr. Murfree in his work on Cor- 
porations says: ‘‘It is a principle of the 
law of nations that, in the absence of any 
positive rule affirming, denying, or restricting 
the operation of foreign laws, courts will 
presume the tacit adoption of them by their 
government, unless repugnant to its policy 
and interests ;’’ and then it adds, in section 3: 
‘‘Comity, however, is a matter of grace rather 


5 Colo. Iron Works v. Mining Co. (1890), 15 Colo. 
499; Utley v. Clark-Gardiner Mining Co. (1878), 4 
Colo. 369. 

6 Cooper Mfg. Co. v. Fuerguson, 113 U. S. 727; 
St. Louis Wire MiJl Co. v. Consolidated Barb Wire 
Co., 32 Fed. Rep. 802. Other cases bearing on this 
point are: Mandel v. Swan (1895), 154 Ill. 177; Galves- 
ton City Ry. Co. v. Hook & Green (1890), 40 Ill. App. 
547; Potter v. Bank of Ithaca (1848), 5 Hill, 490; Sny- 
dam v. Morris Canal & Canking Co. (1843), 6 Hill, 
217, and People v. Wemple (1892), 181 N. Y. 64. 

7 Cutcher v. Ky. (1891), 141 U. S. 47; Cooper Mfg. 
Co. v. Ferguson (1885), 113 U. 8. 127; Pembina Min- 
ing Co. v. Pa. (1888), 125 U. S. 181; People v. Wemple 
(1892), 181 N. Y. 64; Norfolk &,Western Ry. Co. v. 
Pa. (1890), 186 U.S. 114; McCall v. Cal. (1890), 186 
U.S. 104; Gloucester Ferry Co. v. Pa. (1885), 114 
U. 8. 196; Robbins v. Shelby County Taxing District 
(1887), 120 U. 8. 489; Paul v. Va. (1868), 8 Wall. 168, 
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than of right. It is within the power of the 
local sovereign either to exclude foreign cor- 
porations altogether from doing business 
within its jurisdiction, or it may prescribe 
regulations under which they may be ad- 
mitted. Its power in this direction is lim- 
ited only by a proper interpretation of the 
federal constitution.’’ 

Professor Kirchner, in his lectures on Pri- 
vate International Law, says: ‘‘Comity is 
the self-imposed duty of the state to apply 
by its courts to controversies between pri- 
vate parties, the laws or acts of a foreign 
jurisdiction when and in so far as they may 
be pertinent to the matter in hand.’’ He 
thus makes it more than mere courtesy, but, 
if the duty be self-imposed, there is no 
power outside of the state to enforce it, and, 
hence, the state may extend or withhold it at 
will. This, too, is the view held by Mr. 
Justice Field in the opinion above referred 
to, for, after saying that the recognition of 
the existence of a foreign corporation de- 
pended purely on comity, hecontinues: ‘‘A 
comity which is never extended where the 
existence of a foreign corporation or the ex- 
ercise of its powers is prejudicial tothe inter- 
ests of the state or repugnant to its policy.’’ 
Comity is attended by no legal sanction. It 
is merely the good will of one state extended 
to a sister state at the will of the former. 
‘‘It may extend it or refuse it or, having once 
extended it, it may revoke or modify it, and 
this is the law, and all the cases which 
enunciate the doctrine of comity enunciate 
the power to exclude.’’ The constitutional 
limitations are five in number: (1) Con- 
gress shall have power to regulate commerce 
with foreign nations, among the several 
states, and with the Indian tribes. Art. 1, 
sec. 8. (2) No state shail lay any imposts or 
duties on imports or exports except what 
may be absolutely necessary for executing 
its inspection laws. Art. 1, sec. 10, cl. 
2. (3) No state shall without the consent 
of congress lay any duty of tonnage. Art. 
1, sec. 10, cl. 3. (4) The citizens of each 
state shall be entitled to all privileges and 
immunities of citizens of the several states. 
Art. 4, sec. 2. (5) No state shall make or en- 
force any law which shail abridge the priv- 
ileges and immunities ef citizens of the 
United States; nor shall any state deprive 
any person of life, liberty, or property with 





out due process of law, nor deny to any person 
within its jurisdiction the equal protection 
of the laws. Art. 14, sec. 1, amendments. 

Foreign Corporations Are Not Entitled to 
the Privileges and Immunities of Citizens.— 
Treating the last two restrictions, first, the 
most difficult question will be to determine 
how far and for what purposes a foreign 
corporation may be said to be a citizen. 
The law is well settled now ‘‘that a corpora- 
tion may, for the purposes of suit, be 
said to be born when, by law, it is created or 
organized, and to reside, where, by or under 
the authority of its charter, its principal of- 
fice is.”’ A corporation, therefore, created 
by of organized under the laws of a particular 
state and having its principal office there, is, 
under the constitution and laws of this 
country for the purpose of suing and being 
sued, a citizen of that state, possessing all 
the rights and having all the powers its 
charter confers.’’® In the earlier cases it 
was held that the citizenship ofa corparation, 
for the purposes of the suit, was determined 
by the citizenship of its members, and that in 
order to be a citizen of a certain state all its 
members must be citizens of that state.° 
This rule, however, was changed, and the 
unquestioned rule now is that laid down in 
Louisville, Cincinnati, & Charlestown Ry. 
Co. v. Letson,!° ‘‘that where a corporation 
is created by the laws of a state the legal 
presumption is that its members are citizens 
of that state in which alone its corporate 
body has a legal existence; and that a suit 
by or against a corporation in its corporate 
name must be presumed to be a suit by or 
against citizens of the state which created 
the corporate body, and that no averment or 
evidence to the contrary is admissible for 
the purpose of withdrawing the suit from the 
jurisdiction of the courts of the United 
States.’’" 

A foreign corporation is a citizen within 
the meaning of the constitution, when, after 
it has entered a foreign state and been per- 


8 Ry. Co. v. Koontz (1881), 104 U. S. 5. 

® Bank v. Deveaux, 5 Cranch, 61. 

10 2 How. 497, 558. 

11 Ohio & Miss. Ry. Co. v. Wheeler (1861), 11 Black, 
236; Marshall v. Balt. & O. Ry. Co. (1853), 16 How. 
314; Covington Drawbridge Co. v. Shepherd (1857), 
20 How. 227; Paul v. Va. (1868), 8 Wall. 168; Railway 
Co. v. Harris (1870), 12 Wall. 65; Railway Co. v. 
Koontz (1881), 104 U. S. 5; Steamship Co. v. Tugman, 
(1882), 106 U. 8. 118. 
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mitted to do business there, the state seeks 
to deprive it of its property without due 
process of law; but farther than this the 
courts have not gone, and there is a long 
line of decisions holding that it is not a citi- 
zen, within the meaning of the constitution, 
excluding the two exceptions noted. ‘‘What- 
ever may be the implied powers of aggregate 
corporations by the common law and the 
modes by which these powers were to be 
carried into operation, corporations created 
by statute must depend both for their powers 
and mode of exercising them upon the true 
construction of the statutes creating them.’’” 
‘‘Being,’’ then, ‘‘a mere creature of the 
law’’ and not a citizen, ‘‘it possesses only 
those properties which the charter of its 
creation confers upon it, either expressly or 
as incidental to its very existence.’’*® Inthe 
case of Paul v. Virginia,'* the court said: 
‘*If, on the other hand, the provisions of the 
constitution could be construed to secure to 
citizens of each state, in other states, the 
peculiar privileges conferred by their laws, 
an extraterritorial operation would be given 
to local legislation utterly destructive of the 
independence and harmony of the states. 
At the present day corporations are multi- 
plied to an almost indefinite extent. There 
is scarcely a business pursuit requiring the 
expenditure of large capital, or the union of 
large numbers, that is not carried on by cor- 
porations. It is not too much to say that the 
wealth and business of the country are.to a 
great extent controlled by them. And if, 
when composed of citizens of one state, 
their corporate powers and franchises could 
be exercised in other states without re- 
striction, it is easy to see that with the ad- 
vantages thus possessed the most important 
business of those states would soon pass into 
their hands. The principal businesses of every 
state would, in fact, be controlled by corpora- 
tions created by other states.’’ ‘‘Ifthe right 
asserted of the foreign corporation, when 
composed of citizens of one state, to transact 
business in other states, was even restricted 
to such businesses as corporations of those 
states were authorized to transact, it would 
still follow that those states would be unable 


12 Brown v. State of Md, (1827), 12 Wheat. 64. 

13 Trustees Dartmouth College v.;Woodward (1819), 
4 Wheat. 636. 

14 Supra. 





to limit the number of corporations doing 
business therein. They could not charter a 
company for any purpose, however restricted, 
without opening the door to a flood of for- 
eign corporations to engage in the same pur- 
suits.’” ‘‘They could not repel an intruding 
corporation except on the condition of re- 
fusing incorporatioa for a similar purpose to 
their own citizens, and it may be of the 
highest public interest that the number of 
corporations in the state be limited ; that they 
be required to give publicity to their trans- 
actions; that they submit their affairs to 
proper examination; to submit to forfeiture 
of their corporate rights in case of mis- 
management; and that their officers be held 
to a strict accountability for the manner in 
which the business of the corporation is car- 
ried on and be liable to summary removal.’’ 
Neither Are Foreign Corporations Entitled 
to the Privileges and Immunities of Domestic 
Corporations.—The principal reasons are 
that ‘‘the grant of a franchise to a corpora- 
tion is nothing more than the grant ofa 
special privilege given to it by the sovereign 
creating it. The corporation exists entirely 
by virtue of this privilege expressed in its 
charter, and the laws of the state granting 
this can have no force or effect outside of its 
own boundaries. Mr. Justice Field, in ren- 
dering the opinion of the court in Paul v. 
Virginia, said: ‘‘The privileges and im- 
munities secured to citizens of each state in 
the several states by the provision in ques- 
tion, are those privileges and immunities 
which are common to the citizens of the 
latter state under their constitution and laws 
by virtue of their being citizens of that state, 
and special privileges enjoyed by citizens 
in their own states are not secured in other 
states by this provision.” * * * 
“Special privileges which are conferred 
must, therefore, be enjoyed at home only 
unless the assent of the foreign state to their 
enjoyment be given.’’ Hence, it follows that 
a corporation possessing special privileges 
granted by one state cannot demand that 
their privileges as granted be recognized ina 
foreign jurisdiction, nor that they be per- 
mitted to enjoy the same rights, even that 
like corporations created in such foreign 
state enjoy. As was said in State v. La- 
chrop:® ‘‘It is a mere confusion of ideas to 


15 (1855), 10 La. Ann. 398. 
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put foreign corporations which are creatures 
of foreign laws on the same footing as corpo- 
rations which are the creatures of our own 
laws of the state from the simple fact of their 
being like corporations.’’ ‘‘It can do no 
acts and make no contracts within or without 
the state which creates it except such as are 
authorized by its charter.” * * * ‘It 
exists only in contemplation of the law and by 
force of the law, and where that law ceases 
to operate and is not longer obligatory the 
corporation can have no existence. Thatlaw 
must designate the place of its creation and 
it cannot migrate to another sovereignity.’’!® 
The cases arising under the second and 
third restrictions may be treated within the 
discussion of the first or what is commonly 
called the ‘‘Comimerce Clause.”’ 

The Commerce Clause--‘‘ Congress shall Have 
Power to Regulate Commerce with Foreign 
Nations among the States and with the Indian 
Tribes.’’—This has been by far the most 
fruitful source of litigation of any of the re- 
strictions imposed by the federal constitu- 
tion. A corporation organized by and un- 
der the laws of Michigan and domiciled 
there, seeks to transact business in Illinois. 
Illinois wishes to restrict or forbid it doing 
business there. One of the first questions 
that might arise is, ‘‘Is the Michigan cor- 
poration engaged in interstate commerce ?’’ 
If it is, the way is comparatively clear, for 
the constitution and laws of the United 
States are the supreme laws of the land and 
any clause or article ina state constitution 
or statute passed by the state legislature 
that comes in conflict therewith must yield 
to the paramount law. It is true that if the 
Michigan corporation is engaged in inter- 
state commerce and its business is of a 
nature such that different rules may be suit- 
able to regulate the business in the different 
localities and the federal government has 
not acted, then the Illinois legislature may 
regulate and to tbat extent restrict—though 
it can never forbid—until the general gov- 
ernment has acted. But when it has once 

16 Bank of Augusta v. Earle (1889), 13 Pet. 586; 
Paul v. Va. (1868), 8 Wall. 168; Pensacola Tel. Co. v. 
West. U. Tel. Co. (1877), 96 U. S.1; Cooper Mfg. Co. 
v. Ferguson (1885), 113 U.S. 727; Gloucester Ferry 
Co. v. Pa. (1885), 114 U. S. 196; Robbins v. Shelby Co, 
Taxing District (1887), 120 U. S. 489; Pembina Min- 
ing & Milling Co. v. Pa. (1888), 125 U. 8.181; MeCall 


v. Cal. (1890), 186 U. S. 114; Crutcher v. Ky. (1891), 
141 U. S. 47; People v. Wemple (1892), 131 N. Y. 64. 





acted, then the Illinois law ceases to be of 
any force or effect. Again, if the subject- 
matter requires a uniform system between 
the states, then Illinois can in no way restrict 
or forbid farther than is absolutely neces- 
sary to carry out its police or inspection 
regulations.” The vital question will thus 
be seen to be, What is or what is not inter- 
state commerce? If the foreign corporation 
is engaged in interstate commerce then the 
state cannot restrict or forbid, tax regulate, 
or discriminate against its doing business 
within its (the state’s) territory. If it is 
not engaged in interstate commerce and is 
not a national corporation, nor a private cor- 
poration engaged in carrying out some na- 
tional purpose or duty, the state may forbid 
absolutely ; or discriminate against ;* or im- 
pose conditions upon ;! or charge a license 
fee ;7° or tax ;7) or restrict its operations to 
certain territory ; ” or, having once admitted 
the foreign corporation, the state may re- 
voke its license and expel.” 

Our inquiry must be, then, ‘‘What is in- 
terstate commerce?’’*4 ‘‘Commerce,’’ says 
Chief Justice Marshallin Gibbons v. Odgen,” 
‘‘undoubtedly is traffic, but it is something 
more, it is intercourse. It describes the com- 
mercial intercourse between nations and 
parts of nations in all its branches.’’ 
‘It includes navigation and facilities for 
the transmission of intelligence by telegraph 
and telephone.’’* ‘‘It is not confined to 
the instrumentalities of intercourse known 
or in use when the constitution was adopted, 
but keeps pace with the advancement, the 
development of time and circumstances.’’ 
The power to regulate all these agencies of 
intercourse ‘‘among the several states’’ has 
been expressly or impliedly granted to con- 
gress, and whenever by constitutional or leg- 
islative action a state seeks to'interfere with 
the operations of a foreign corporation en- 
gaged in one of these pursuits, its enact- 
ments must fail. It would be useless to give 


17 Leisy v. Hardin (1890), 135 U. S. 100. 

18 Bank of Augusta vy. Earle (1839), 13 Pet. 515. 

19 Ducat v. Chicago (1875), 76 Ill. 172. 

20 Pembina Mining Co. v. Pa. (1888), 125 U.S. 181. 

21 Paul v. Va. (1868), 8 Wall. 158. 

22 Lafayette Ins. Co. v. French (1855), 18 How. 405. 

23 Potter v. Bank of Ithaca (1843), 5 Hill, 490. 

24 Pierce v. People of the State of Ill. (1883), 106 
Ill. 13. 

25 (1824), 9 Wheat. 1. 
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all the cases bearing on this point. Enough 
only will be given to show that when it is 
once determined that the business in which 
the foreign corporation isengaged, which is 
sought to be regulated, is interstate com- 
merce, then the state’s right to control has 
been granted to a higher authority, and any 
act by the state by way of regulation is void, 


unless it be some act necessary to the en- 


forcement of its police regulations or in- 
spection laws.” 

The lawin relation to foreign insurance 
companies gives us, perhaps, the clearest 
view of the power of a state over foreign cor- 
porations; the cases being almost entirely 
free from complications arising out of the 
limitations upon state power found in the 
federal constitution. 

The State may Exclude. This doctrine was 
laid down in Paul vy. Virginia. After 
deciding that the issuing of a _ policy 
of insurance was not a_ transaction 
of commerce, the court, speaking of 
foreign corporations, says: ‘‘Having no ab- 
solute right of recognition in other states, 
but depending for such recognition upon 
their assent, it follows, as a matter of course, 
that such assent may be granted upon such 
terms and conditions as those states may 
think proper to impose. They may exclude 
the foreign corporation entirely; they may 
restrict its business to certain localities; or 
they may exact such securities for the per- 
formance of its contracts with their citizens 
as, in their judgment, will best promote the 
public interest. ‘The whole matter rests in 
their discretion.’’ This rule does not con- 
flict with the first section of the fourteenth 
amendment, says Mr. Justice Field’s in Pem- 
bina Silver Mining and Milling Co. 
v. Pennyslvania. The states may re- 
quire for the admission within their 
limits of the corporations of other 
states, or any number of them, such 
conditions as they may choose, without act- 
ing in conflict with the concluding provision 


27 Gibbons v. Ogden (1824), 9 Wheat. 1; Brown vy. 
State of Md. (1827), 12 Wheat. 419; Passenger Cases 
(1848), 7 How. 283; Crandall v. Nevada (1877), 6 Wall. 
25; State Freight Cases (1872), 15 Wall. 282; Pennsa- 
cola Tel. Co. v. W. U. Tel. Co. (1877), 96 U.S. 12; 
Waliing v. Mich. (1885), 116 U. 8. 446; Robbins v. 
Shelby Co. Taxing Dist. (1887), 120 U. S. 592; Leisy v. 
Hardin (1890), 185 U. S. 100; Minnesota v. Barber 
(1890), 186 U. S. 313. 

€8 8 Wall. 168. 





of the first section of the fourteenth amend- 
ment.’’ ‘‘The only limitations upon the 
power of the state to exclude foreign 
corporations from doing business within 
its limits, * * * * or to exact condi- 
tions for allowing the corporation to do busi- 
ness, arises where the corporation is in the 
employ of the federal government or where 
its business is strictly commerce, interstate 
or foreign.’’ This rule was reiterated by 
Mr. Justice Brewer in 29 Kan. 672, where 
he says: ‘‘Corporations created by other 
states have no adherent right to enter into 
this state and transact business. Each state 
may determine for itself what corporations 
of other states may transact business within 
its borders and upon what conditions they 
may so transact business.”’ 

In Noble v. Mitchell,”” which was a suit to 
recover on an insurance policy issued by a 
Philadelphia company without having first 
complied with the Alabama law, the court 
says: ‘‘It is well settled that the legislature 
of the state has authority to exclude foreign 
insurance companies altogether, and may im- 
pose any restriction it may deem proper as a 
condition upon which foreign corporations 
may do business.’”’ The Illinois courts 
unwaveringly maintain the doctrine and seem 
even to goa step farther. In Pierce v. The 
People of the State of Illinois,*® the court 
says, ‘‘it is competent for the legislature to 
declare all contracts of insurance-made by a 
citizen of this state with a foreign company 
having no right to do business here, void, on 
the ground of being contrary to the public 
policy of the state.’’ The Michigan court 
held in Home Ins. Co. v. Davis,*! that, 
‘‘while for a certain jurisdictional purposes 
a corporation is called a citizen of the state 
which charters it, the authorities are uniform 
in denying it the rights of actual citizenship 
anywhere else. It is competent for any state 
to prescribe any condition it chooses to pre- 
scribe, .within which foreign corporations 
must act if they act at all. It may exclude 
them entirely if it seems fit so to do, and 
may invalidate all their acts done within its 
borders and without its permission.’’ Sec- 
ond, the state may tax: ‘‘The state legisla- 
ture may tax foreign corporations to any 


29 (1893), 100 Ala. 519. 
80 106 Ill. 11. 
81 (1874), 29 Mich. 288. 
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extent it may, in its discretion, choose, as 
the condition upon which the corporation 
shall be allowed to exercise its functions and 
privileges in the state.’’* Third, the state 
may impose a license. This power is un- 
doubted.” Fourth, it may discriminate 
against.* ‘‘Taxation against a foreign cor- 
poration need not be uniform. A state may 
discriminate between its own corporations 
and those created by other sovereignties. 
The legislature may classify for the purpose 
of taxation and license, and if such classifi- 
cation exclude foreign corporations and is 
not arbitrary but fair and just there can be 
no constitutional objection to it.™ Fifth: 
The state may pass retaliatory statutes. 

This, perhaps, is one of the least tried 
powers, but it has been sustained {n New 
York, Michigan, Ohio, Indiana and Kansas. 
One of the cases most often cived in the 
State v. Ins. Co.,® and as the provis- 
ions are very similar in all the states we 
will quote Indiana statute brought in ques- 
tion in the case. In 1877 Indiana en- 
acted a statute which provided tbat, 
‘ *twhen obligation or probibitions are, by 
the laws of any other state, imposed upon 
insurance companies of this state greater 
than are required by the laws of this state; 
then such obligations or prohibitions shall 
be imposed upon insurance companies of 
that state doing business here.’’ Penn- 
sylvania imposed a fee of $500 upon 
all insurance companies doing basiness in 
that commonwealth. Indiana officials im- 
mediately demanded a like fee of the Penn- 
sylvania companies doing business in In- 
diana and the court sustained the statute 
holding, that it depended only on the hap- 
pening of a contingency, and when 
the contingency happened the statute 
could be enforced. 

These are the principal measures re- 
sorted to by the states in enforcing 
their right or power to restrict or 

32 West. U. Tel. Co. v. Lieb, 76 Ill. 172; Gloucester 
Ferry Co. v. Pa. (1885), 114 U. 8S. 96; Nelma vy. Edin- 
burg Am. Mort. Co. (1890), 92 Ala. 157; Paul v. Va. 
(1868), 8 Wall. 168. 

33 Paul v. Va. (1868), 8 Wall. 168; Pembina Mining 
& Milling Co. v. Va. (1888), 125 U. S. 181; Liverpool 
Ins. Co. v. Mass. (1870), 10 Wall. 566; State vy. Lath- 
rop (1885), 10 La. Ann. 398. 

84 Ducat v. Chicago (1875), 48 Ill. 172. 


35 29 Kan. 672. 
36 (1888) 115 Ind. 253. 





forbid foreign corporations doing business 
within their limits. Many others might 
be given, but the doctrine is so well estab- 
lished that the compilation of cases would 
serve no valuable purpose. Briefly, then, the 
foreign corporation is a mere creature of a 
foreign law. Its powers and liabilities are 
such only as are conferred upon it by its 
charter and the laws of the state creating it. 
It exists only in contemplatiou of the law 
and by force of the law, and where that law 
ceases to operate and is no longer obligatory 
the corporation can have no existence. It 
must dwell in the place of its creation and 
cannot migrate to another sovereignty. 
If itis engaged in interstate commer‘e or 
commerce with foreign nations, or is a na- 
tional corporation, or is one engaged in carry- 
ing out some federal need, purpose, or duty, 
or, if it possesses some special privileges 
granted by congress, then its rights and 
liabilities are controlled by the supreme law 
of the land, and the_state cannot restrict or 
forbid their doing business within its limits. 
If these conditions do not exist, the power 
of the state is plenary. It may exclude the 
foreign corporation entirely, restrict its 
business to certain localities, exact license 
fees, tax, impose conditions upon, discrim- 
inate against, or make them subject to re- 
taliatory statutes. Having once admitted it, 
the state may appeal its jlicense and again 
exclude it subject only to the rule that in 
tax cases the law must apply to all of class 


and not be purely arbitrary. And this we 
believe to be the law. 
Springfield, Ill. T. E. Lyon. 








INJURLES—DAMAGES— MENTAL 
SUFFERING. 


PERSONAL 


HORN v. BOISE CITY CANAL CO. 


Supreme Court of Idaho, May 20,1901. 


1. In casé of personal injury resulting from care- 
lessness, mental and physical suffering are elements 
of damage, the amount of which must be left to the 
good sense and sound judgment of the jury, whose 
verdict should not be disturbed, except in case of 
a clear abuse of discretion. 

2. The owner ofa ditch, which is upon a public 
street in a city, is under obligation to keep it in such 
condition as the safety of persons traveling upon the 
street, and exercising reasonable care to avoid dan- 
ger, demand; and the failure to keep same in such 
safe condition is negligenee, and renders the owner 
liable to damages for personal injuries resulting from 
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such condition, in case the injured parties are not 
guilty of contributory negligence. 


PER CurRIAM: This action was commenced in 
the district court of Ada county to recover dam- 
ages for personal injuries occasioned by the re- 
spondent Ardella Horn, wife of the respondent 
Jake Horn, by walking into a ditch owned by the 
appellant, the Boise City Canal Company, run- 
ning through the city of Boise for a large por- 
tion of the way along the north side of Grove 
street, in said city, but upon the highway. The 
accident occurred between Eighth and Ninth 
streets. The respondents were traveling along 
said highway, returning in a cab from the depot 
to the Overland Hotel, where they were stopping. 
After leaving Ninth street, going easterly towards 
Eighth street, on Grove, one of the cab horses 
fell; whereupon the driver requested the respond- 
ent Mrs. Horn to step out of the cab for fear of 
an accident, as the horse might, in its struggles 
to get up, cause the cab to lurch, and thus injure 
said respondent. The evidence shows that re- 
spondent inquired as to where the sidewalk could 
be found, to which her husband, respondent Jake 
Horn, replied, ‘*Over there.’’ There were a num- 
ber of are lights along the streets, and the 
ground upon this occasion was covered with 
snow. The respondent Ardella Horn started to 
the north side of the street, in order to get upon 
the sidewalk. In approaching the ditch it ap- 
peared dark, snow being on either side, and said 
respondent naturally concluded that the ditch 
was the sidewalk, and stepped into it; the water 
being filled with slush ice, ruaning rapidly, and 
about two feet eight inches in depth. Said re- 
spondent lost her footing, sank once or twice, 
and attracted her husband by her screams, who 
rescued her from the ditch. Respondent was 
naturally chilled by her contact with said ice 
water, and suffered considerably from nervous- 
ness during that night, and for some time after- 
wards suffered more or less physical pain from 
her ankle being sprained and one of her wrists 
injured in her fall. The evidence does not show 
that said respondent lost any time, or was so dis- 
abled as to be disqualified from performing her 
ordinary domestic duties for any length of time, 
and no actual damage, by way of expense for 
medical service, was proven at the trial, The 
amount of damages demanded is $600, for which 
amount the jury brought in a verdict in favor of 
the respondent. The evidence shows that Grove 
street is 80 feet wide; that the accident in ques- 
tion occurred ata point opposite the Hardman 
Block; that it is 73 feet from the Hardman Block, 
on the southerly side of the street, to the said 
ditch, which is on the northerly side of the 
street, running parallel with said street. Ap- 
pellant, at the close of the trial, moved for a non- 
suit, which motion is as follows: ‘Defendant 
moves for a nonsuit, on the ground that the evi- 
dence on the part of the plaintiffs fails to show 
any negligence on the part of the defendant, and 





does show contributory negligence on the part 
of the plaintiffs.”” This motion was overruled by 
the court. The appellant presenting no evi- 
dence, the cause was submitted upon instructions 
to the jury, which returned the said verdict. Ap- 
pellant insists upon a reversal upon the follow- 
ing grounds: (1) That the damage or injury 
claimed by the plaintiffs, if any was sustained by 
the plaintiffs, was not attributable to any negli- 
gence of the defendant corporation as the proxi- 
mate cause thereof; (2) that the evidence fails to 
show any negligence on the part of defendant; 
(3) the evidence shows palpable contributory 
negligence on the part of plaintiffs; (4) there 
was no proof whatever of damages. 

There is no question but that the appellant 
is the owner of a ditch in the city of Boise, upon 
one of the public highways. This ditch being 
upon the public highway, in an inhabited city, it 
was the duty of appellant, as owner, to keep the 
same in such condition as not to endanger the life 
or person of the traveler upon said street. The 
evidence shows the ‘failure upon the part of ap- 
pellant to keep this property in such condition. 
This failure was negligence, and such as renders 
appellant responsible to persons, who, exercising 
reasonable care, should be injured by reason of 
such condition of said ditch. Wedo not think 
the evidence shows any contributory negligence 
upon the part of the respondent who wasinjured. 
Both she and her husband testified that they were 
ignorant of the existence of said ditch in that lo- 
cality. Her attempt to reach the sidewalk, under 
the circumstances, was natural and prudent. It 
being night, the immediate locality being but 
dimly lighted, and the ground on either side of 
said ditch being covered with snow, the water, as 
a matter of course, appeared dark, and respond- 
ent evidently believed, as testified to by her, that 
said ditch was the sidewalk. 

It is true that the evidence of no witness states 
any amount of damages, but the respondent suf- 
fered more or less physical pain for a considerable 
length of time. Both mental and physical suf- 
fering are elements of damages, and are to be 
considered, in actions of tort, by the jury. This 
isone of those cases in which it is impossible to 
show with reasonable certainty the amount of 
damages sustained by result of aninjury. This 
being true, the measure must necessarily be left 
to the good sense and sound discretion of the jury. 
It is well said in 8 Am. & Eng. Enc. Law (2d 
Ed.), at page 630, that ‘in no other class of cases 
does the amount of damages rest so largely in the 
discretion of the jury as in those involving the 
recovery for the infliction of personal injuries, 
and the courts are very loath to interfere with a 
verdict in such cases, in the absence of plain evi- 
dence that the jury have abused the discretion 
vested in them.’’ The same authority says: 
“The real question in all these cases is, not 
whetber the amount of the damages awarded by 
the jury is moe or less than is, in the opinion of 
the court, proper, but whether it is shown that 
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the jury have abused the discretion vested in 
them.’ While it appears to us that the verdict 
of the jury is for rather a large amount for the 
injury received, yet under the evidence in the 
record, which we have carefully examined, we 
do not feel authorized to disturb the verdict upon 
the ground that the jury has abused the discretion 
vested in it, or that the jury has given an exces- 
sive verdict for damages while acting under the 
influence of passion or prejudice. For the fore- 
going reasons, the judgment is affirmed. Costs 
awarded to the respondents. 


NOTE.—UVamages secoverable for Mental Suffer- 
ing.—There has been considerable discussion and 
confusion among the authorities in the endeavor to 
lay down the correct rule as to the recovery of 
damages for mental suffering. Today, however, 
the rules have become quite well settled and only 
those who have not aclear idea of the late cases will 
find difficulty in cases ef this character. All author- 
ities are agreed that mental injuries constitutes an 
element of damages. See Chicagov. McClain, 133 IIl. 
148; Connell v. Telegraph Co., 116 Mo. 34; Head v. 
Railroad, 79 Ga. 358; Seger v. Barkhamsted, 22 Conn. 
290. Storrs, J., in the last case cited observed that 
the sufferings of the mind and body each frequently, 
if not usually, act reciprocally on the other. The dis- 
may and the consequent shock to the feelings thus 
produced by the danger attending a personal injury 
not only aggravate it, but are frequently so appalling 
as to suspend the reason and disable a person from 
* warding it off; and to say that the mental suffering 
does not enter intothe character and extent of the 
actual injury, and form a part of it, would be an 
affront to good sense. Soalso in Head v. Railroad, 
supra, it was said: ‘*‘Wounding a man’s feelings is 
as much actual damage as breaking his limbs. The 
difference is that one is internal and the other ex- 
ternal; one mental, the other physical; in either case 
the damages is not measurable with exactness. There 
can be a closer approximation in estimating the dam- 
age to a limb than to the feelings, but at the last the 
amount isindefinite.’”?’ Mental suffering is therefore 
always a legitimate itemin estimating the damages 
resulting from negligence where bodily injury re- 
sults. Chicago v. McLean, 133 Ill. 148; Reinke v. 
Bentley, 90 Wis. 457; Wallace v. Railroad, 104 N. Car. 
442; Townsend v. Briggs, 99 Cal. 481; Wabash R. R. 
v. Morgan, 132 1nd. 480; Riley v. Railroad, 27 W. Va. 
145; San Antonio R. R.v. Corley (Tex. Civ. App.) , 26 
S. W. Rep. 903; Kenney v. Folkerts, 84 Mich. 616; 
Alexander v. Humber, 86 Ky. 565; Richmond R. R. 
v. Norment, 84 Va. 167, 10 Am. St. Rep. 827; Salena v. 
Trosper, 27 Kan. 544; Giblin v. McIntyre, 2 Utah, 384; 
Wall v. Cameron, 6 Colo. 275; Montgomery R. R. v. 
Mallette, 92 Ala. 209; Weber v. Creston, 75 Iowa, 16. 
Thus, one may recover for mental anguish due to 
disfigurement of person. The case of Heddles vy. 
Railroad, 77 Wis. 228, 20 Am. St. Rep. 106, was an 
action for injuries to a boy seven years old, which 
necessitated the amputation of both legs. The jury 
were instructed that in assessing damages they 
should give adequate compensation for the plaintiff’s 
physical pain and mental suffering, past and future, 
occasioned by his injuries; also for the mortification 
and anguish of mind which he had suffered, and 
would in the future suffer, by reason of the mutila- 
tion of his body, and the fact that he might become 
an object of curiosity or ridicule among his fellows. 





This charge was held not to be error. It is, of course, 
generally held that there can be no recovery for men- 
tal suffering for physical injuries of another. Atchi- 
son, etc. R. R. vy. Chance, 57 Kan. 40; Keyes v. Rail- 
road, 86 Minn. 290; Pacific Express Co. v. Black, 8 
Tex. Civ. App. 363. Thus, it was held in one action 
against a railroad company for fatal injuries inflicted 
upen the plaintiff’s intestate, where evidence was 
sought to be introduced of the mental distress of the 
decedent prior to his death on account of his appre- 
hension that he would leave his wife and child in a 
dependent and helpless condition. Atchison, etc. R. 
R. v. Chance, supra. Where mental suffering is a 
consequence of a “recognized cause of action,”’ it be- 
comes an element in the assessment of damages. 
Melcher v. Scruggs, 72 Mo. 407; Barbour v. Stephen- 
son, 82 Fed. Rep. 66; Summerfield v. Telegraph Co., 
87 Wis. 1; Simons vy. Busby, 119 Ind. 13; Vogel v. Me- 
Auliffe, 18 R. I. 791; Hampton v. Jones, 58 Iowa, 317; 
Western Union v. Rogers, 68 Miss. 748, 24 Am. St. 
Rep. 300; Breon v. Henkle, 14 Oreg. 494; Chapman vy. 
Western Union, 90 Ky. 265. Thus, where the em- 
ployees of arailroad company wrongfully dumped 
earth and stone into and aguinst the plaintiff’s home, 
it was held proper to allow a recovery in damages 
for the insults and indignities offered by such em- 
ployees, and for the illness of the plaintiff’s wife re- 
sulting therefrom. Ft. Worth, etc. R. R.v. Smith 
(Tex. Civ. App. 1894), 25 S. W. Rep. 1032. This lat- 
ter rule, of course, presupposes no direct wrong 
other than mere negligence from which injury has 
resulted. One of the best considered authorities on 
the question of mental suffering as an element of 
damages is that of Spade v. Boston Railroad, 168 
Mass. 284, where it was held that in an action to re- 
cover for an injury sustained through the mere neg- 
ligence of another, there can be no recovery for a 
bodily injury caused by mere fright and mental dis- 
turbance. The court gave this clear statement of the 
rule: ‘‘The law of negligence in its special applica- 
tion to cases of accidents has received great develop- 
ment in recent years. The number of actions brought 
is very great. This should lead courts well to con- 
sider the grounds on which claims for compensation 
properly rest, and the necessary limitations of the 
right torecover. We reinain satisfied with the rule 
that there can be no recovery for fright, terror, 
alarm, anxiety, or distress of mind, if these are un- 
accompanied by some physical injury; and if this 
rule is to stand, we think it should also be held that 
there can be no recovery for such physical injuries 
as may be caused solely by such mental disturbance 
where there is no injury to the person from witbout. 
The logical vindication of this rule is, that it is un- 
reasonable to hold persons who are merely negligent 
bound to anticipate and guard against fright and the 
consefuences of fright; and that this would open a 
wide door for unjust claims, which could not suc- 
cessfully be met.’? These views are supported by 
the following leading authorities: Mitchell v. 
Rochester Railway, 151 N. Y. 107; Ewing v. Railway, 
147 Pa. St. 40; Haile v.T. & P. Railway, 60 Fed. Rep. 
557. Contra: Bell v. Great Northern Railway, 26 L. 
R. (Ir.) 428; Purcell v. Railway, 48 Minn. 134. Justice 
Allen, after laying down the above rule, makes this 
importantexception: ‘It is hardly necessary to add 
that this decision does not reach those classes of ac- 
tions where an intention to cause mental distress or 
to hurt the feelings is shown, or is reasonably to be 
inferred, as, for example, in cases of seduction, 
slander, malicious prosecution, or arrest, and some 
others. Nor do we include cases of acts done with 
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gross carelessness or recklessness, showing utter in- 
differenee to such consequences, when they must 
have been in the actor’s mind ” 








JETSAM AND FLOTSAM. 


REMEDY FOR ANARCHISM. 


Mr. John R. Dos Passos, amember of the New 
York Bar and author of a well-known work on the 
law affecting stockbrokers, desires that the congress of 
the United States should call an international confer- 
ence to consider the suppression of anarchism. This 
idea is not a new one, nor capable of doing much to 
supply a prompt remedy for the evil. It will be re- 
membered that some three years ago such a confer- 
ence was convened in Rome, a great deal of “interest 
was evoked by it, much discussion took place and 
resolutions were adopted for the mutual surrender 
of criminal anarchists. But since this conference 
the anarchists have offered the cruellest sort of testi- 
mony totheir disregard for its deliberations—they 
have boldly assassinated the Kirg of Italy and Presi- 
dent McKinley. Perhaps the most effective way of 
dealing’ with this cancerous growth in the body- 
politic is for each member of the family of nations to 
make ita legal offense to attempt to promote the 
aims and interests of anarchism by word or deed 
within its borders. This done, there would be no 
need for international concert beyond some provis- 
ions for the extradition of this class of offenders. 

Having done this, the powers should agree upon a 
suitable island and transport thither all persons 
convicted of any such offense; provide them plenti- 
fully with the usual weapons used by anarchist 
assassins, appropriate implements for agriculture 
and fishing, etc, and such supply of food, clothing 
and household effects as might be necessary to start 
them in business. After that let them work for their 
own living, and live or starve as they might elect. 
As people of this class consider that all governments 
are objectionable, give them none, but merely pro- 
vide a gun boat to see that they are not taken away 
from the island, and leave them to work out their 
destiny according to their own will and pleasure. 
They might perhaps in tbe course of ashort time 
realize something of the desirability of law and order, 
and probably find out that all men are not born equal. 
If the result should prove to be the same as happened 
to the Kilkenny cats, the world would be none the 
worse for the legacy of their tails, and a wholesome 
lesson would have been taught to kindred spirits still 
at large. 








BOOK REVIEWS. 


WATSON ON DAMAGES FOR PERSONAL INJURIES. 

One of the most important of legal text buoks from 
the standpoint ofthe practicing lawyer which has 
been issued from the press for some time is that pre- 
pared by Archibald Robinson Watson of the New 
York City Bar onthe subject of Damages for Per- 
sonal Injuries. The work considers with practically 
absolute exhaustiveness, not only the right to recover 
any damages for a personal injury, but also the meas- 
ure of damages and the several elements of recovery 
after liability established. One of the best treated 
subjects in this treatise is that of what damagesare re- 
coverable for mental suffering, one of the most con- 
fused and unsettled questions of law arising at the 
present time. The cases on this subject are cited and 





discussed with unusual] exhaustiveness and discrim- 
ination. Mr. Watson’s attempt to reconcile them, 
however, cannot be said to be entirely satisfactory— 
that were indeed a hopeless task—but his clever ar- 
rangement and classification will undoubtedly assist 
the courts in clearing up the confusion on this ques- 
tion and in arriving at some definite rules. We thor- 
oughly commend the book as of exceptional value 
for citation. One volume of 1,018 pages, bound in an 
extra quality of law sheep. Published by The Michie 
Company, Charlottesville, Va. 











BOOKS RECEIVED. 


Prosecution and Defense. Practical Directions and 
Forms, for the Grand Jury-Room, Trial Court, 
and Court of Appeal in Criminal Causes, with 
Full ,Citations of Precedents from the Reports 
and other Books. By Joel Prentiss Bishop, 
LL.v., Honorary Doctor Juris Utriusque of the 
University of Berne. Second Edition, by Wins- 
low Evans, Ph. D. of the Peoria, Ill., Bar. Chi- 
cago, T. H. Fluod & Company, 1901. Sheep, p. 
761. Price, $6.30. Review will follow. 








HUMORS OF THE LAW. 


The will of John George, of Lambeth, who died in 
London in June, 1791, contained the following words: 
“Seeing that I have had the misfortune to be married 
to the aforesaid Elizabeth, who ever since our union 
has tormented me in every possible way, that not 
content with making game of all my remonstrances, 
she has done all she could to render my life mis- 
erable; that heavens seems to have sent her into the 
world solely to drive me out of it; that the strength 
of Samson, the genius of Homer, the prudence of 
Augustus, the skill of Pyrrhus, the patience of Job, 
the philosophy of Socrates, the subtlety of Hannibal, 
the vigilance of Hermogenes, would not suffice to 
subdue the perversity of her character; that no 
power on earth can change her, seeing we have lived 
apart during the last eight years, and that the only 
result has been the ruin of my son, whom she has 
corrupted and estranged from me; weighing maturely 
and seriously all these considerations, I bequeath to 
my said wife Elizabeth the sum of one shilling, to be 
paid unto her within six months after my death.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALA. the State and Territorial Courts of 
Last Resort, and of all the Federal Courts 
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NORTH CAROLINA. ......2, 32, 67, 70, 92, 97, 140, 152, 158, 190 
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UNITED STATES D. C., 12, 13, 15, 16, 18, 29, 33, 59, 95, 96, 
106, 115, 165, 166, 170 

1. APPEAL AND ERROR—Appeal Bond—Obligees.— 
While for greater certainty all obligees in an appeal 
bond should be named therein,and an appeal duly 
allowed will not be dismissed. by the circuit court of 
appeals because they are not so named, but oppor- 
tunity will be given to file a new bond.—Swift & Co. v. 
Kortrecht, U.8.C.C.of App., Sixth Circuit, 110 Fed. 
Rep. 328. 

2. APPEAL AND ERROR—Issue Determined on Former 
Appeal.—Where an issue has been determined on a 
former appeal, the same question will not be consid- 
ered on a subsequent appeal.—State Hospital v. Foun- 
tain, N. Car., 39S. E. Rep. 734. 

3. APPEAL AND ERROR—Motion to Dismiss.—The 
motion to dismiss will be continued for want of proper 
notice thereof.—Walling v. Trevor, Oreg., 66 Pac. Rep. 
234. 

4. APPEAL AND ERROR—Questions Reviewable.—Ac- 
tion of the appellate court, not assigned as error on 
appeal to the supreme, is not reviewable.—Peterson 
v. Gibson, Ill, 61 N. E. Rep. 127. 

5. APPEAL AND ERROR—Writ of Error.—An appeal 
reviews judgment on pleadings and evidence, but re- 
view of rulings rejecting evidence must be by writ of 
error.—Battelle v. McIntosh, Neb., 87 N. W. Rep. 361. 

6. ARREST—Insufficient Affidavit.—Order quashing a 
writ of capias held justified because jof insufficiency 
of the affidavit on which the writ was based.—North- 
rup v. Stone, Mich.,87 N. W. Rep. 382. 

7. ATTACHMENT—Amendment.—Omission to set out 
in the writ of attachment, as provided by Hurd’s Rev. 
St. 1899, § 176, the cause of attachment, does not make 
it void, but may be cured by amendment.—Cline v. 
Patterson, Ill., 61 N. E. Rep. 126. 

8. ATTACHMENT—Debt Fraudulently Contracted.— 
That a debt was fraudulently contracted held to fur- 
nish no ground for seizure by attachment of property 
covered by additional assignment by debtor.—Marlin 
v. Teichgraeber, Kan., 66 Pac. Rep. 234. 

9. ATTORNEY AND CLIENT—Accounting of Attorney. 
—Where an attorney collected a judgment for his 
client, a motion to compel him to pay over the money 
is properly heard in the county in which the judg- 
ment was recovered.—Union Bldg. & Sav. Assn. Vv. 
Soderquist, lowa, 87 N. W. Rep. 433. 

10. ATTORNEY AND CLIENT—Accounting to Client.— 
Under Code, §§ 3826-3830, the court may on motion re- 
quire an attorney to pay over money collected for his 
client.—Union Bldg. & Sav. Assn. v. Soderquist, Iowa, 
87 N. W. Rep. 433. 

ll. BANKRUPTCY—Discharge.—A discharge in bank- 
ruptcy does not discharge the liability of a divorced 
husband to pay alimony.—Deen v. Bloomer, III., 61 
N. E. Rep. 131. 

12. BANKRUPTCY—Corporation — Residence.— Under 
Bank. Act 1898, § 2, cl. 1, and Jd. §1, cl. 19,a federal 
court has jurisdiction of an involutary bankruptcy 
petition against a corporation having its principal 
place of business, as distinct from its residence, within 
the district.—Jn re Magid-Hope Silk Mfg. Co., U. 8. D. 
C., D. (Mass.), 110 Fed. Rep, 352. 


13. BANKRUPTCY—Evading—Farming.—One who has 
committed an act of bankruptcy within four months 
before filing the petition cannot evade the statute by 
engaging in farming after the act and before filing of 
petition.—Jn re Mackey, U.S. D.C., D. (Del.), 110 Fed. 
Rep 355. 

14. BANKRUPTCY—Insurance Policy.—An order re- 
quiring a bankrupt to assigna life insurance policy 





held without prejudice to the rights of the bankrupt 
or of a prior assignee, which gave either a right to re- 
view the same.—Jn re Madden, U. 8. C.C. of App., 
Second Circuit, 110 Fed. Rep. 348. 

15. BANKRUPTCY — Petition — Amonnt of Provable 
Claims.—Under Bankr. Act, § 59f, creditors other than 
original petitioners may, before adjudication, join in 
petition to supply deficiency in amount of provable 
claims.—In re Mackey, U.S. D.C., D. (Del.), 110 Fed. 
Rep. 355. 

16. BANKRUPTCY—Preference—Advancing Interest. 
—Payments of interest in advance to secure the re- 
newal of notes, made by an insolvent within four 
months prior to his bankruptcy, do not constitute 
preference which the creditor must surrender before 
proving his claim.—Jn re Kellar, U. 8. D.C.,N. D. 


| (Lowa), 110 Fed. Rep. 348. 


17. BANKBUPTCY — Preference Surrender.—All that 
can be required of a creditor who has received a pref- 
erence, to entitle him to prove his claim, is a surren- 
der of such preference in specie, where it consisted of 
the transfer of property or assets of the bankrupt, and 
not cash.—Dickinson v. Security Bank, U.S.C. C. of 
App., Fourth Circuit, 110 Fed. Rep. 353, 


18. BANKRUPTCY—Service on Foreign Corporation.— 
Service in an involutary bankruptcy petition against 
a fereign corporation on the commissioner of cor- 
porations, appointed its attorney to receive process, 
held sufficient.—Jn re Magid-Hope Silk Mfg. Co., U. 8. 
D. C., D. (Mass.), 110 Fed. Rep. 352. 


19. BENEFIT SOCIETIES—Amendment.—Amendment 
to constitution of beneficial association, depriving 
member of right to appoint beneficiary by will, held 
invalid asto member who had not contracted to be 
bound by any such amendment.—Peterson v. Gibson, 
Ill., 61 N. E. Rep. 127. 

20. BENEFIT SOCIETY—Subsequent Amendment.— 
Contract between beneficial association and member 
held not an agreement on his part to be bound by 
subsequent amendment of constitution depriving him 
of right to appoint béneficiary by will.—Peterson vy. 
Gibson, Ill.,61 N. E. Rep. 127. 

21. BILLS AND NoOTES—Joint Maker.—One not a party 
to a note, who puts his name on the back of it before 
negotiation, is‘a joint and several promisor.—Mer- 
chants’ Trust & Banking Co. v. Jones, Me., 50 Atl. 
Rep. 48. 

22. BOUNDARIES—Meander Line of River.—In an ac- 
tion to recover possession of land abutting on a river, 
an instruction defining the meander line held correct. 
—Welch v. Browning, lowa, 87 N. W. Rep. 430. 

23. BOUNDARIES —Monuments.—The lines of a gov- 
ernment township are determined by the monuments 
in the field.—Harrington v. Boehmer, Cal., 66 Pac. 
Rep. 214. 

24. BROKERS—Revocation of Authority.—Where the 
employment of an agent to sell land is coupled with 
an interest, the agency cannot be revoked at will of 
the principal.—Bird v. Phillips, lowa, 87N. W. Rep. 
414. 

25. BUILDING AND LOAN ASSOCIATIONS—Dividend as 
Credit on Loans.—In winding upthe affairs of an in- 
solvent building association, the amount of the prob- 
able dividend which will be payable to borrowing 
stockholders may be computed and allowed as a 
credit on their loans.—Alexander v. Southern Home 
Building & Loan Assn., U. S. C.C., N. D. (Ga.), 110 
Fed. Rep. 267. 

26. BUILDING AND LOAN ASSOCIATION—Insolvency— 
Maturity of Loan.—Where a building association be- 
comes insolvent and is wound up, and the loanofa 
borrowing stockholder is thereby matured contrary 
to its terms, he is entitled to credit as partial pay- 
ments for all installments of premium paid.—Coltrane 
v. Baltimore Building & Loan Assn., U.8.C.C., D. 
(Md.), 110 Fed. Rep. 293. 

27. BUILDING AND LOAN ASSOCIATIONS — Usury.— 
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Under the law of Maryland a premium arbitrarily 


fixed without competition is usurious, and the bor- 
rower is entitled to haveall payments made thereon 
credited on the principal of his loan.—Coltrane v. 
Baltimore Building & Loan Assn., U. 8. C. C., D. (Md.), 
110 Fed. Rep. 293. 

28. BURGLARY—Breaking Wire Screen.—Opening of 
a window closed {only with a wire screen held to con- 
stitute burglarious breaking.— State v. Herbert, Kan., 
66 Pac. Rep. 235. 

29. CARRIERS—Limitation of Liability.—A stipula- 
tion in a ticket for first-cabin passage across the At- 
lantic in a first-class steamship, limiting the liability 
of the carrier for loss of the passenger’s baggage to 
$50, is unreasonable and will not be enforced.—The 
New England, U.S. D.C., D. (Mass.), 110 Fed. Rep. 
415. 

30. CARRIERS—Passenger’s Negligence.—The want 
of time for a passenger to go from one car to another, 
or the brakeman’s signal for him to look out on the 
separation of the car from the train, held not the 
proximate cause of an injury to the passenger.—Butts 
v. Cleveland, C., C. & St. L. R. Co., U. 8. C. C. of App., 
Sixth Circuit, 110 Fed. Rep. 329. 

31. CHATTEL MORTGAGES—Attachment—Conflict of 
Laws.—Where a chattel mortgage is executed in one 
state on property in another, and attached by a cred- 
itor of the mortgagor in the latter state, the rights of 
the parties will be determined by the law of the state 
where the property is situated.—Aultman & Taylor 
Machinery Co. v. Kennedy, Iowa, 87 N. W. Rep. 435. 

32. CHATTEL MORTGAGES—Possession.—The assignee 
of a note secured by mortgage on chattels is entitled 
to the possession thereof.—Satterthwaite v. Ellis, N. 
Car., 39S. E. Rep. 726. 

83. COLLISION—Failing to Display Light.—Where a 
canal boat, being towed alongside a tug in the night 
in a harbor, failed to display the light required by in- 
spector’s rule 11, the fault is chargeable to both ves- 
sels.—The Nettie L. Tice, U. 8. D. C.,E. D. (N. Y.), 
110 Fed. Rep. 461. 

34. CONSTITUTIONAL Law—Appointment to Office— 
Delegation.—The power of appointment to office may 
be delegated to a city council.—Oren v. Bolger, Mich., 
87 N. W. Rep. 366. 

35. CONTEMPT—Refusal to_Pay Alimony.—A conten- 
tion, raised in contempt proceedings for a refusal to 
pay alimony brought seven years after the decree was 
entered, that the allowance was too much was with- 
out merit.—Deen v. Bloomer, IIl., 61 N. E. Rep. 181. 

36. CONTRACTS — Action for Services.—Where ac- 
tion is brought for services under written contract, 
evidence as to value is incompetent.—Pettibone v. 
Lake View Town Co., Cal., 66 Pac. Rep. 218. 


37. CONTRACTS—Sale of Fruit on Trees.—Where a 
contract for the sale of merchantable peaches was 
made, and the purchaser canceled the same, the seller 
could leave the peaches in the orchard and recover the 
price, or sell them at the buyer’s risk and recover any 
loss.—Darby v. Hall, Del., 5¢ Atl. Rep. 64. 


88. CONTRACTS — Signature.—Failure of a third party 
to sign a writing under the signature of the parties to 
a contract held not to render the 'same incomplete.— 
Pettibone v. Lake View Town Co., Cal., 66 Pac. Rep. 
218. 

39. COPYRIGHTS — Infringement — Demand.—A de- 
mand and refusal are not conditions precedent to the 
maintenance of an action based on Rev. Stat. § 4965, 
for the forfeiture.of infringing sheets of a copyrighted 
picture, and to recover the penalty imposed by the 
statute.—Hegeman v. Sprieger, U. S.C. C. of App., 
Second Circuit, 110 Fed. Rep. 874. 

40. CORPORATIONS—Assignment.—Assignment by in- 
solvent corporation held not invalidated by chattel 
mortgage to creditor executed a day prior to assign- 
ment, but never accepted.—Marlin v. Teichgraeber, 
Kan., 66 Pac. Rep. 234. 





41. CORPORATIONS—Authority of President.—In an 
action by a corporation for goods sold, held, that the 
defendant was not relieved from liabiliity by an agree- 
ment with plaintiff's president to perform profes- 
sional services for his family in part payment.—Bow- 
ditch Furniture Co. v. Jones, Conn., 50 Atl. Rep. 41. 

42. CORPORATIONS—Liability on Tort—Dissolution.— 
Common-law rule that liabilities of corporations are 
extinguished by dissolution, if ever obtaining in New 
York, held abrogated by changed conditions.—Shayne 
v. Evening Post Pub. Co., N. Y.,61 N. E. Rep. 115. 

43. CORPORATIONS—Power of Agents.—Any act of 
agent of corporation, altering a contract of the corpo- 
ration made under its corporate seal, cannot work an 
estoppel against the corporation.—Sullivan v. Louis- 
ville & N. R. Co., Ala., 30 South. Rep. 528. 

44. Costs—Stenograpber’s Fees.— Where the plaintiff 
and defendant employed stenographers in trial court, 
and the costs were not taxed there, and no appeal was 
taken therefrom, the supreme) court will not allow 
such cost.—Albert v. City of Salem, Oreg., 66 Pac. Rep. 
233 


45. CRIMINAL EvIDENCE—Endearing Expression— 
Evid —Evid of endearing expression used by 
wife towards paramour after leaving scene of his mur- 
der by husband held inadmissible in husband’s behalf. 
—State v. Yanz, Conn., 50 Atl. Rep. 37. 

46. CRIMINAL EVIDENCE—Good Character.—Defend- 
ant may prove his character and general reputation 
with respect to the traits involved, but cannot go into 
details.—State v. Dexter, lowa, 87 N. W. Rep. 417. 


47. CRIMINAL EVIDENCE—Statements of Third Per” 
sons.—In a criminal prosecution, conversations and 
statements of third parties not made in defendant’s 
presence held inadmissible.—People v. Warren, Cal., 
66 Pac. Rep. 212. 

48. CRIMINAL TRIAL—Instruction—False Testimony.— 
In a prosecution for larceny, an instruction that a wit- 
ness testifying falsely in part may be distrusted in all 
held not erroneous.—People v. Wilder, Cal., 66 Pac. 
Rep. 228. 

49. CRIMINAL TRIAL—Transcript for Poor Defendant. 
—Indigent defendant, appealing from conviction of 
manslaughter, held entitled to transcript of stenogra- 
pher’s notes at cost of county.—State v. Gray, Iowa, 
87 N. W. Rep. 416. 

50. DAaMAGES—Mental Suffering.—A servant receiving 
injuries necessitating the amputation of both arms, 
may recover for past and future mental and physical 
pain and suffering, and for such permanent injuries.— 
Strattpver v. Wilmington City Electric Co., Del., 50 Atl. 
Rep.'57. 

51. DEDICATIONS—Requisites.—Under Code 1860, § 
1018, failure on laying out a plat to designate a strip as 
a street and give its width held not to negative an in- 
tent to dedicate it.—Coe College v. City of Cedar Rap- 
ids, Iowa, 87 N. W. Rep. 444. 

52, DE=Ds—Dellvery.—Anything which signifies the 
intent of the grantor to part with his control over a 
deed to the grantee held a legal delivery.—Smith v. 
May, Del., 50 Atl. Rep. 59. 

58. DEPOSITIONS—Incompetent Testimony.—Incom- 
petent testimony taken by commission held not ad- 
missible for failure to object to allowance of interrog- 
atories, or failure to move to suppress.—Wanamaker 
v. Megraw, N. Y., 61 N. E. Rep. 112. 

54. DOWER—Realty Heldjiby Separate Agreement.— 
Wife held not estopped to claim dower in realty alot- 
ted a husband by separation agreement.—Sawyer v. 
Briggart, Iowa, 87 N. W. Rep. 426. 

55. EASEMENT — Prescription.—_Where easement is 
claimed by prescription it must be shown that the 
user is adverse, exclusive, and with knowledge of the 
owner.—Stewart v. White, Ala., 80 South. Rep. 526. 

56. EJECTMENT—Competency of Grantor.—In eject- 
ment, where; plaintiff bases her right to fecover on a 
deed, the question whether the grantor was incompe- 
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tent held for the jury.—Daugherty v. Powe, Ala., 30 
South. Rep. 524. 

57. ELECTIONS—Special Election.—Where the validity 
of the act substituting biennial for annual elections in 
Detroit is affirmed, it is proper to order a special elec- 
tion to fill an existing vacancy in the office of alder- 
man.—Common Council of City Detroit v. Schmid, 
Mich., 87 N. W. Rep. 383. 

58. EMINENT DOMAIN--Grade Crossing.—Remedy for 
damages provided in St. 1890, ch. 428, § 5, in case of 
abolition of a grade crossing, held precluded where 
town’s land was taken.—Town of Middleboro v. New 
York, N. H. &H. R. R. Co., Mass., 61 N. E. Rep. 107. 

59. EMINENT DOMAIN—Life Saving Station.—A life- 
saving station erected under license from a life tenant 
of the land held not to have become the property of 
the remainder-men on his death, so as to entitle them 
to compensation therefor in proceedings instituted by 
the government to condemn the land.—United States 
v. Smith, U. 8. D. C., E. D. (N. Y.), 110 Fed. Rep. 338. 

60. EMINENT DOMAIN—Pubiic Use of Land.—Land 
jointly owned by an individual and a carrier, and used 
for a landing, held not invested with a trust in favor 
of the public.—Diamond Jo Line Steamers vy. City of 
Davenport, Iowa, 87 N. W. Rep. 399. 

61. Equiry—Setting Aside Decree.—A chancellor can- 
not set aside final decree at subsequent term.—Mc- 
Queen v. Whetstone, Ala., 30 South. Rep. 548. 

62. EsTOPPEL—Former Allegations in Pleading.— 
Plaintiff on third trial of case, held estopped to deny 
allegations in his former pleadings.—Zalesky v. Home 
Ins. Co., lowa, 87 E. W. Rep. 428. 

63. ESTOPPEL—Mutuality—Mutuality is an essential 
ingredient of an estoppel.—Sullivan v. Louisville & N. 
R. Co., Ala., 30 South. Rep. 528. 

64. EvIDENCE—Competency of Mortgagor’s Testi- 
mony.—In a suit for foreclosure of a mortgage given 
by a certain person and a corporation, statements of 
such person held not competent, as against the corpo- 
ration, to estop it from denying the validity ofthe 
mortgage.—Relley v. Campbell, Cal., 66 Pac. Rep. 
220. 

65. EVIDENCE—Identification—Voice.— Where offense 
is committed in the dark, witness may identify defend- 
ant by his voice.—State,v. Herbert, Kan., 66 Pac. Rep. 
235. 

66. EVIDENCE—Letters—Action for Services.—-Letters 
written by the president of a corporation held admis- 
sible in an action to recover for services under a con- 
tract signed by him to show authority to contract.— 
Pettibone v. Lake View Town Co., Cal., 66 Pac. Rep. 
218.4 

67. EvVIDENCE—Will as Evidence—The introduction 
of a will to show that it was passed on in a former suit 
held not to estop the party introducing it, who relied 
on the decree in the former suit, as res judicata, from 
denying a title shown by the will.—_Weeks v. McPhail, 
N. Car., 39S. E Rep. 732. 

68. EXECUTION—Advancements.—Code, § 2925, held 
not to apply to a receipt for an advancement made by 
his father, and hence an execution purchaser of the 
son’s interest in the realty acquired only the interest 
in excess of the advancement.—Pinckney v. Pinckney, 
Iowa, 87 N. W. Rep. 406. 

69. EXECUTORS AND ADMINISTRATORS—Failing to File 
Claim.—Where the owner of a note against decedent 
failed to file his claim because of fraudulent misrepre- 
sentations of the executor, equity, will!permit the 
flling, though the statutory time has expired.—Henry 
v. Day, Iowa, 87 N. W. Rep. 416. 

70. EXECUTORS AND ADMINISTRATORS—Sale of Land— 
Debts.—A creditor of .an estate cannot intervene in a 
proceeding by the executor to sell land to pay debts.— 
Strickland v. Strickland, N. Oar., 39S. E. Rep. 735. 

71, EXPLOSIVES—Labeling—Negligence Per Se.—Un- 
der Code, § 2505, selling gasoline without labeling the 
vessel constitutes the negligence per se towards a third 





person using the article in the mistaken belief that it 
is coal oil.—Ives v. Welden, Iowa, 87 N. W. Rep. 408. 

72. FALSE PRETENSES—Proof of Offense.—Where de- 
fendant is accused of obtaining several articles by 
false pretenses, he may be convicted if any of such 
articles were so obtained.—State v. Dexter, lowa, 87 
N. W. Rep. 417. 


73. FEDERAL JURISDICTION—Appeal.—It is the settled 
rule of the federal courts that the action of atrial court 
in granting or refusing a new trialis not reviewable. 
—New River Mineral Co. v. Roanoke Coal & Coke Co., 
U.S.C. C. of App., Fourth Circuit, 110 Fed. Rep. 343. 


74. FEDERAL JURISDICTION—Foreign Corporations.— 
A federal court does not acquire jurisdiction over a 
corporation of another state domiciled therein, which 
maintains no regular or established place of business 
or agent within the district where the suit is brought, 
by service of precess on a person not its agent within 
the district.—Westinghouse Mach. Co. v. Press Pub. 
Co.,U. S.C. U., W. D. (Pa.), 110 Fed. Rep. 254. 


75, FRAUDULENT CONVEYANCES—Organizing Corpora- 
tion.—Where a debtor organizes a corporation, and 
transfers his property to it for the stock of such cor- 
poration, the transaction is fraudulent as to creditors. 
Shumaker v. Davidson, Lowa, 87 N..W. Rep. 441. 


76. FRAUDULENT CONVEYANCES—Proceeds of Sale.— 
Where a debtor makes a valid sale of land,and his 
creditors can trace the proceeds thereof,they may 
subject the same totheir debts.—Shumaker v. David- 
son, Iowa, 87 N. W. Rep. 441. 


77. FRAUDULENT CONVNYANCES—Purpose.—Where a 
conveyance was madetoavoid any judgment which 
might be obtained in acertain action, and the evi- 
dence showed there was nothing in plaintiff’s claim, 
the purpose of the conveyance will not defeat suit to 
set aside,the deed.—Brant v. Brant, Iowa,87N. W. 
Rep. 406. 

78. GARNISHMENT—Bond toRelease.— Want of attach- 
able interest in principal, defendant held inadmissi- 
ble as complete defense tosuiton bond given to re- 
lease garnishment.—McNamara v. Mattie, Conn., 60 
Atl. Rep. 35. 


79. GARNISHMENT—Execution Outside of State of 
Residence.—A contention that a judgment cannot be 
rendered against a garnishee on execution outside the 
state of his residence held without merit.—Longue- 
ville v. May, Iowa, 87 N. W. Rep. 432. 

80. GIFTs —Causa Mortis — Delivery.—Deposit of 
money in bank in name of custodian, coupled two 
years afterwards with designation of beneficiaries, 
held sufficient delivery to constitute gift causa mortis. 
—Hogan v. Sullivan, lowa,67N. W. Rep. 447. 

81. GRAND JuRY—Admission of Proceedings in Evi- 
dence.—The clerk of the grand jury may be called to 
disclose contradictory testimony of a state witness 
given in his examination before the jury, for the pur- 
pose of impeachment.—State v. McPherson, Iowa, 87 
N. W. Rep. 421. 

82. HIGHWAYS—Assessment for Street Improve- 
ments.--The apportionment of the cost of astreet pave- 
ment on the abutting lots according to their frontage, 
under Code 1897, § 818, held not unconstitutional as the 
taking of property without due process of law.— 
Hackworth vy. City of Ottumwa, Iowa, 87N. W. Rep. 
424. 

83. HOMESTEAD—Conveyance Without Wife’s Signa- 
ture.—Where, pending procurement of patent under 
homestead entry, the applicant conveys right of way 
through homestead,the conveyance is void, unless 
signed by the wife.—Griffin v. Chattanooga S. R. Co., 
Ala., 30 South. Rep. 523. 

84. HOMESTEAD—Widow and Daughters.—A widow 
who purchased a house and lived therein with her 
daughters until they married could not claim the 
home as her homestead.—Fullerton v. Sherrill, lowa, 
87 N. W. Rep. 419. 
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85. HoMICIDE—Killing Wife’s Paramour.—Circum- 
stances reasonably inducing belief in present adultery 
held sufficient to reduce killing of wife’s paramour 
from murder to manslaughter.—State v. Yanz, Conn., 
50 Atl. Rep. 37. 

86. HoMICIDE—Punishment—Discretion of Jury.— 
Under Pen. Code, § 190, jury held entitled to use their 
discretion as to punishment of defendant in murder 
prosecution, without any instruction from the court. 
—People v. Ross, Cal., 66 Pac. Rep. 229. 

87. HUSBAND AND WIFE—Deed of Wife—Duress.— 
Where a conveyance was made bya wife to her hus- 
band 13 days before her death,and when she wasina 
weak condition, burden of proof held to beon one 
claiming under the deed to show that the transaction 
was fair.—Lewis v. McGrath, IIl., 61 N. E. Rep. 135. 

88. HUSBAND AND WIFE—Power to Sign Wife’s Name. 
—Under Code, § 3154, a power of attorney given hus- 
band, on separation agreement, to sign wife’s name 
to conveyauce of realty allotted to him, held void, not- 
withstanding sections 2919 and 8161.—Sawyer v. Brig- 
gart, lowa, 87 N. W. Rep. 426. 

89. INDICTMENT AND INFORMATION—Manner of State- 
ment.—An indictment sufficiently charging defendant 
with acrime is not impaired by the manner in which 
the facts constituting the crime are subsequently 
stated therein.—People v. Ross, Cal., 66 Pac. Rep. 229. 

90. INDICTMENT AND INFORMATION—Waiver of De- 
fects.—On prosecution for felony, accused waives all 
defects which may be objected to by motion to quash 
a plea in abatement, when he demurs or pleads.— 
Reinoehl v. State, Neb., 37 N. Rep. 355. 

91. INJUNCTION—Paving Contract.—A taxpayer can- 
not enjoin a city from letting a paving contract, 
where his tax is only 40 cents.—City of Detroit v. 
Wayne Circuit Judges, Mich., 87 N. W. Rep. 376. 

92. INSANE P&RsOoNs—Care—Compensation.— Under 
Code 2883, § 2278, held, that a recovery could be had by 
the state hospital of compensation for the mainte- 
nance of a wealthy insane patient.—State Hospital v. 
Fountain, N. Car., 39 8S. E. Rep. 734. 


93. INSANE PERSONS—Deed—Void.—A deed executed 
by an incompetent is absolutely void.—Daugherty v. 
Powe, Ala., 30 South. Rep. 524. 


94. INSURANCE— Breach of Condition —Waiver.— 
Where, after knowledge of breaeh of condition of 
policy, company treats itas in force, it is a waiver 
thereof.-. Georgia ‘Home Ins. Co. v. Allen, Ala., 30 
South. Rep. 537. 

95. INSURANCE—Misleading Insured —Waiver.—Any 
conduct of an insurer which tends to mislead the in- 
sured and cause delay in prosecuting his claim be- 
yond the time limited in the policy amounts to a 
waiver of the condition.—De Farconnet v. Western 
Ins. Co., U. 8. D. U., 8. D. (N. Y.), 110 Fed. Rep. 405. 


96. INTERNAL REVENUE—Collecting Tax—Estoppel.— 
The United States, having purchased and removed 
spirits deposited in a warehouse without retaining all 
the tax due thereon, held estopped to sue the sureties 
on the distiller’s bond for the tax, though it was not 
estopped as against the distiller.—United States yv. 
Aiken, U. 8. D. C., W. D. (Ky.), 110 Fed. Rep. 370. 


97. JODGMENT—Res Judicata.—A decree in partition, 
which was relied on in a subsequent suit as res judicata 
by a party claiming under a defendant, acts as an es- 
topped as toall parties tothe partition.—Weeks vy. 
McPhail, N. Car., 39S. E. Rep. 732, ~ 

98, JUDGMENT—Vacating—Jurisdiction.—A motion to 
set aside a judgment, on the ground that it appears on 
the record thatthe court had no jurisdiction of the 
person of the defendant, is a direct attack on thw 
judgment, and is not barred by lapse of time.—Rue v. 
Quinn, Cal., 66 Pac. Rep. 216. 

99. JUDICIAL SALEs — Purchaser — Estoppel. — Pur- 
chaser at judicial sale, at which certain liens had been 
certified and deducted from appraisement, held es- 





topped from questioning their validity.—Battelle v. 
McIntosh, Neb., 87 N. W. Rep. 361. 

100. JUSTICES OF TBE PEACE—Certiorari.—A writ of 
cergiorari will be quashed, and the judgment affirmed, 
because ofa defective certificate of the justice, but a 
peremptory order will be made on the justice to send 
up a properly certified record.—St. George’s Marsh 
Co. v. Jefferson, Del., 50 Atl. Rep. 58. 

101. JUSTICES OF THE PEACE—Foreign Attachment 
—Notice.—A record of a justice as to noti in foreign 
attachment held insufficient, for not stating that the 
constable posted them according to law.—Money 
Weight Scale Co. v. Edwards, Del., 50 Atl. Rep. 62. 

102. LANDLORD AND TENANT—Forcible Detention— 
Damages.—Evidence of value of land held not admis- 
sible in an action for forcible detention thereof.— 
Butterfield v. Kirtley, lowa, 87 N. W. Rep. 407. 

103. LANDLORD AND TENANT—Judgment— Two De- 
fendants.—Plaintiff in an action for forcible detention 
of land held entitled toajudgment against each of 
the defendants.—Butterfield v- Kirtley, lowa, 87 N. W. 
Rep. 407. 

104. LANDLORD AND TENANT.—Notice of Removal.— 
Notice required of tenant asto intention to remove 
from the premises heid not waived by landlord’s oral 
request for a notice at a shorter time and the givingof 
such notice.—Lewis v. Scanlan, Del., 50 Atl. Rep. 58. 

105. LagceENy—Felonious Intent.—Defendants, con- 
victed of grund larceny, held entitled to acharge de- 
fining felonious intent.—State v. Shepherd, Kan., 66 
Pac. Rep. 236. 

106. LIBEL AND SLANDER—Publication.—Where a 
libelous letter is sent to the secretary of a local board 
of underwriters, it is immaterial whether such board 
is a legal organization or not.—Merchants’ Ins. Co. of 
Newark v. Buckner, U. 8. 0. C. of App., Sixth Circuit, 
110 Fed. Rep. 345. 

107. LIBEL AND SLANDER—Kevival of Action Against 
Directors.—Action for libel against corporation may, 
on its dissolution, be revived against former directors 
thereof.—Shayne v. Evening Post Pub. Co.,N. Y., 61 
N. E. Rep. 116. 

108. LIFE EsTaTES—Agreement Between Husband 
and Wife.—Verbal agreement between husband and 
wife that a deed of land of the husband which they 
had both executed should not be delivered during her 
lifetime held not to entitle the wife to a life estate in 
the property on the husband’s death after delivery.— 
Smith v. May, Del., 50 Atl. Rep. 59. 

109. Lire INSURANCE—Incorrect Statements.—In- 
quiry of applicant for life insurance as to her having 
ever spit blood held to be limited to such spitting as 
a reasonable person might suppose to indicate some 
ill health.—Peterson v. Des Moines Life Assn., lowa, 
87 N. W. Rep. 397. 

110. LiFe INSURANCE—Statements—Materiality.—The 
parties to a contract of life insurance can make the 
truth of statements in the application material to the 
risk.—Peterson v. Des Moines Life Assn., lowa, 87 N. 
W. Rep. 397. 

111. LIMITATION OF AOTIONS—Change of Grade.—In 
action for change of grade, defense of limitations 
held unfounded.—Buser vy. City of Cedar Rapids, Iowa, 
87 N. W. Rep. 404. 

112. LIMITATION OF ACTIONS—Vendor’s Lien.—Ven- 
dor’s lien held not lost, though debt evidenced by note 
is barred by limitations.—Hood v. Hammond, Ala., 30 
South. Rep. 540. 

113. Lis PENDENS—Necessity of Motive.—Under Code 
§ 4089, notice of ifiling of petition to set aside convey- 
ance as in fraud of creditors on grantee held not nec- 
essary, where he had actual knowledge of the proceed- 
ings.—Shumaker v. Davidson, Iowa, 87 N. W. Rep. 
441. 

114. MANDAMUS—Judicial Action.—_Where temporary 
injunction is granted, and case is submitted to chan- 
cellor on motion to dismiss and to dissolve the injunc- 
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tion, he will be compelled by mandamus to pass on the | 


motions.—£z parte Campbell, Ala., 30 South. Rep. 521. 
115. MARINE INSURANCE—General Average and Salv- 
age.—A marine policy insuring petroleum against sea 
perils, covers the general averages assessible against 
the petroleum, including a decree for salvage, towage 
of the vessel, etc.—De Farconnet v. Western Ins. Co., 
U.8.D.C.,8. D. (N. Y.), 110 Fed. Rep. 405. 

116. MABINE INSURANCE—Recovery by Insurers.— 
Marine insurers, haying a ciaim toa part of the pro- 
ceeds of a recovery for collision by the owner of the 
insured vessel, may intervene and set up such claim 
after decree and at any time before distribution of the 
fund recovered.—Mason Vv. Marine Ins. Co., U. S. C.C. 
of App., Sixth Circuit, 110 Fed. Rep. 452. 

117. MARINE INSURANCE—Recovering from Vessel in 
Fault.—Marine insurers, to whom a ship has been 
abandoned for a constructive total loss by collision, 
are entitled to damages recovered from the vessel in 
fault for loss of prospective earnings.—Mason v. Ma- 
rine Ins. Co., U.8.0.C. of App., Sixth Circuit, 110 
Fed. Rep. 452. 

118. MARINE INSURANCE—Suit for Subrogation.—In an 
action against a carrier to recover for loss of cargo, 
brought by a marine insurer, as subrogated to the 
rights of the shipper by payment of the loss, it is no 
defense that such insurer might have successfully re- 
sisted the claim of the shippwr.—Nord-Deutscher Lloyd 
v. President, etc.,of Insurance Co. of North Amer- 
ica, U.8.C. C. of App., Fourth Circuit, 110 Fed. Rep. 
420. 

119. MASTER AND SERVANT—Compensation—Evidence 

of Neglect of Duty.—In an action for salary due by a 
discharged servant, testimony of neglect of duty held 
competent.—Pungs v. American Brake-Beam Co., 
Michb., 87 N. W. Rep. 364. 
@120. MASTER AND SERVANT—Defective Machinery.— 
In an action for damages to a servant caused by the 
breaking of machinery, defendant’s negligence must 
be shown by apreponderance of the evidence.—Croker 
v. Pusey & Jones Co., Dei., 50 Atl. Rep. 61. 

121. MASTER AND SERVANT—Defective Tools.—It is a 
primary duty of a master to provide suitable tools and 
machinery for a servant.—Croker vy. Pusey & Jones Co., 
Del., 50 Atl. Rep. 61. 

122. MASTER AND SERVANT—Injury to Servant.—Ifa 
servant be young, inexperienced, and ignorant of his 
employment, the master must give him such instruc- 
tions and warning of the dangerous character of the 
employment as may reasonably enable him to under- 
stand the peril thereof.—Strattner v. Wilmington City 
Electric Co., Del., 50 Atl. Rep. 57. 

123. MBCHANICS’ LIENS—Judgment on Appeal.—On 
reversing judgment dismissing contractor’s com- 
plaint for the price of building{and to foreclose me- 
chanic’s lien, judgment will not be entered for the 
amount due plaintiff, but the case will be remanded 
for retrial.—Brewer v. Hugg, Iowa, 87 N. W. Rep. 409. 

124. MONOPOLIES — Constitutionality of Anti-Trust 
Act.—Anti-monopoly act held not to infringe on per- 
sonal liberty of persons examined without due proc- 
ess of law.—Jn re Davies, N. Y., 61 N. E. Rep. 118. 

12%. MorTeacE—Deed and Defeasance.—A deed with 
defeasance held a mortgage.—Thompson v. People’s 
Building, Loan & Investment Co., Iowa, 87 N. W. Rep. 
a48. 

1%. MORTGAGE—Defense of Usury.—When a lot cov- 
ered by a mortgage is sold by the mortgagor, the pur- 
chaser cannot object to the mortgage on the ground 
that his grantor paid usurious interest.—Gray v. H. 
M. Loud & Sons Lumber Co., Mich., 87 N. W. Rep. 376. 

127. MoRTGAGES—Extension.—Where, on foreclosure 
by an assignee, the question of an extension was in is- 
sue, it was error to exclude evidence thereof, though 
the assignment had not been recorded, as required by 
Laws 1897,ch. 160.—Hulme v. Neosho Val. Inv. Co., 
Kan., 66 Pac. Rep. 239. 





128. MORTGAGES— Occupation— Notice.— Occupation 
of land under claim of ownership held to put one ac- 
quiring mortgage on the land made by a third per- 
son on notice.—Kent v. Dean, Ala., 30 South. Rep. 543. 

129. MonTGaGEs—Separate Conveyance of Property. 
—Where several tracts of land included in a mortgage 
are sold at different times without reference in the 
deeds to such mortgage, the tracts last conveyed are 
first liable for the payment of the mortgage.—Gray v. 
H. M. Loud & Sons Lumber Co., Mich., 87 N. W. Rep. 
376. 

130. MUNICIPAL CORPORATION@—Changing Grade of 
Street.— Abutting property owner held entitled to 
damages for change in grade of street.—Buser v. City 
of Cedar Rapids, Iowa, 87 N. W. Rep. 404. 

181. MUNICIPAL CORPORATIONS — Defaulting Treas- 
urer.—A Village can sue its defaulting treasurer on his 
bond to recover liquor license money, though it must 
ultimately go to school district.—Hrabak vy. Village of 
Dodge, Neb., 87 N. W. Rep. 358. 

132. MUNICIPAL CORPORATIONS—Defective Sidewalk. 
—Slight inequality of surface of brick sidewalk held 
not a defect rendering defendant city liable to a trav- 
eler tripping thereby.—Haggerty v. City of Lewiston, 
Me., 50 Atl. Rep. 55. 

133. MUNICIPAL CORPORATIONS—Defense to Claim.— 
In action against city, the defense that appro. 
priation was exhausted and that payment of claim 
would be illegal must be pleaded.—McNulty v. City of 
New York, N. Y.,61 N. E. Rep. 111. 

184. MUNICIPAL CORPORATIONS — Local Self-Govern- 
ment.—Act 1901, abolishing commissioners of parks of 
Detroit, and providing for a single commissioner, to 
be appointed by the council, does not take away the 
right to local self-government.—Oren Vv. Bolger, Mich., 
87 N. W. Rep. 366. 

135. MUNICIPAL CORPORATIONS — Street Improve- 
ments.—That a street improvement was not made in 
full compliance with the ordinance authorizing the 
same did not entitle ataxpayer assessed for the im- 
provement, to object to tne same on an application 
for a judgment for sale against him.—People v. Whid- 
den, [fll., 61 N. E. Rep. 133. 

136. MUNICIPAL CORPORATIONS — Unauthorized Ex- 
pense.—Laws 1899, ch. 700, authorizing payment of legal 
expenses of public officer in defending charges against 
him by a city or county, held in violation of Const. art. 
8, § 10.—Chapman Vv. City of New York, N. Y.,61 N. E. 
Rep. 108. 

137. NAVIGABLE WATERS—Locks in a Dam.—Under 
Const. art. 18, § 4, Laws 1851, Act No. 156, and Pub. Acts 
1887, Act No. 202, held not competent to require a water 
power company, damming a navigable river, to place 
rocks in the dam.—Valentine v. Berrien Springs Water 
Power Co., Mich., 87 N. W. Rep. 870. 

138. NEGLIGENCE—Jury.—In an action for irjuries at 
railroad crossing, the issues as to the defendant’s neg- 
ligence and plaintiff’s contributory negligence are for 
the jury.—Kowalski v. Chicago G. W. Ry. Co., Iowa, 
87 N. W. Rep. 409. 

139. NEW TRIAL—Conditional Order of New Trial.— 
Written notice of conditional order granting new trial 
cannot be served, so as to limit right of appeal, until] 
performance of condition by the other party.—Swan- 
son v. Andrus, Minn., 87 N. W. Rep. 363. 

140. NEW TRIAL— Conflicting Instructions.—Where 
the instructions on a material point are conflicting, a 
new trial will be awarded.—Edwards v. Atlantic Coast 
Line R. Co., N. Car., 89N. E. Rep. 730. 

141. NEw TRIAL—Unjust Verdict.—Where the over- 
whelming prepondence of evidence shows a verdict in 
favor of defendant to be unjust, it should be set aside. 
—Birmingham Nat. Bank v. Bradley, Ala., 30 South. 
Rep. 546. : 

142. PARTIES—Misjoinder—Waiver.—Under Civ. Code 
Prac. Ky. §§ 118, 114, objection, to misjoinder of causes 

of action or parties is waiver unless made by motion 
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before answering.—Merchants’ Ins. Co. of Newark v. 
Buckner, U. 8. C. C. of App., Sixth Circuit, 110 Fed. 
Rep. 345. 

143. PARTNERSHIP—Sale— Mutual Rights.—On sale of 
one partner of his share in partnership assets, the 
share can be recovered only in equity.— Leader v. 
Plante, Me., 50 Atl. Rep. 53. 

144, PAYMENT — Partial Payments. — Where partial 
payments have been made, interest due is first to be 
paid, and balance applied to principal, under Code, § 
2629.—McQueen v. Whetstone, Ala., 30 South. Rep. 548. 

145. PLEADING — Failure to Demur — Sufficiency of 
Pleading.—Acts 25th Gen. Assem. ch. 96 (the last sen- 
tence of Code, § 3564), providing that no pleading shal) 
be held sufficient for failure to demur thereto, will not 
permit a defendant,on exceptions to instructions on 
the issue, to raise the question as to whether a cause 
of action is stated.—Enix v. lowa Cent. Ry. Co., Iowa, 
87 N. W. Rep. 417. 

146, PLEADING—Waiver of Right to Make Bill Kiore 
Specific.—Where defendant pleads after plaintiff files 
his bill of particulars,he waives his right to require 
the bill to be made more specific.—Mitchell v. Yerger, 
Del., 50 Atl. Rep. 62. 

147, PRESUMPTIONS—Retrospective Effect.—Proof of 
ownership of a chattel at a certain time is not proof of 
ownership at a prior time.—State v. Dexter, Iowa, 87 
N. W. Rep. 417. 


148. PRINCIPAL AND AGENT—ACCceptance by Agent.— 
An inspection and acceptance of merchandise at the 
place of delivery by an agent binds the principal.— 
Darby v. Hall, Del., 50 Atl. Rep. 64. 

149, PRINCIPAL AND AGENT—Husband as Agent for 
Wife.—Where there is evidence that defendant’s hus- 
band was authorized to act as her agent, his letters 
while so acting are admissible where she denies his 
agency.—Bird v. Phillips, lowa, 87 N. W. Rep. 414. 


150, PRINCIPAL AND AGENT—Undisclosed Principal.— 
Where a loan company made a loan for a third party 
to the plaintiff, who supposed she was dealing only 
with the company, it having acted for an undisclosed 
principal, will be liable for overpayments made by 
the plaintiff.—Thompson v. People’s Building, Loan & 
Investment Co., Iowa, 87 N. W. Rep. 438. 


151. PrRocEss—Personal Service.—That a resident of 
Wisconsin was in Illinois to testify in another action 
does not affect service of process, if his presence in 
Illinois was not procured by fraud.—Longueville v. 
May, lowa, 87 N. W. Rep. 482. 


152. PROCESSIONING PROCEEDING— A dispute as to 
title to land cannot be tried by a processioning pro- 
ceeding, under Laws 1893,ch. 22.—Midgett v. Midgett, 
N. Car., 39S. E. Rep. 722. 


153. PUBLIC Lanps—Actual Occupant—Homestead.— 
One purchasing unearned land from a railroad com. 
pany is not a bona fide purchaser, within the meaning 
of Act March 8, 1887, as against a claimant under the 
homestead law who was in’actual occupancy when, 
the purchase was made.—Manley v. Tow, U. 8. C.C. 
N. D. (Iowa), 110 Fed. Rep. 241. 

154. PUBLIC LANDS — Field Notes. —A government 
plat, corrected to correspond with the government 
field notes, supersedes the original plat.—Harrington 
v. Boehmer, Cal., 66 Pac. Rep. 214. 

165. PUBLIC LanDs— Revolutionary Claims.— Under 
Resolves 1836, ch. 49, appropriating lands in satis- 
faction of claims for Revolutionary soldiers, held not 
necessary to order a new draft each time a claim was 
proved.—Burleigh v. Mullen, Me., 50 Atl. Rep. 47. 

156. PUBLIC LanDs—Timber--HomestegdjClaimant. — 
A homestead settler, who has not perfécted his right, 
so as to entitle him to a patent, has no right or au- 
thority to cut and remove timber from the land, and 
can give no title to such timber as against the United 
States.—Cunningham v. Metropolitan Lumber Co., U. 
8. C. C. of App., Sixth Circuit, 110 Fed. Rep. 382. 





157. QUO WARRANTO— State and Federal Represen- 
tation.—Where the state sues to determine the valid- 
ity of afranchise to build a dam, the state and pros- 
ecuting attorney representing the county whose 
board granted the franchise bave no authority to rep- 
resent the federal government.—Valentine v. Berrien 
Springs Water Power Co., Mich., 87 N. W. Rep. 870. 

158. RAILROADS—Limiting Speed.— Where a town or- 
dinance limited the speed of trains within the cor’ 
porate limits in action for death at a crossing, held 
error to charge that, if the train was moving in excess 
of the prescribed rate at the crossing, such speed was 
negligent.—Edwards v. Atlantic Coast Line R. Co., N. 
Car., 39S. E. Rep. 780. 

159. RAILROADS—Mortgages—Liea.—Under the Ohio 
statute, the lien of mortgages upon railroad property 
within the state, executed by a corporation of another 
state whose road is partly within Ohio, is postponed 
to the lien of judgments recovered against it in the 
state for personal injuries.—King vy. Thompson, U. 8. 
C. C. of App., Sixth Circuit, 110 Fed. Rep. 319. 

160. RAILROADS — Violation of Ordinance. — An en- 
gineer and fireman, operating an engine across a 
graded street whereon no flagman was stationed, held 
not liable to punishment therefor, under Leavenworth 
City Ordinance No. 1755, §§ 13, 21—City of Leaven- 
worth v. Hurdle, Kan., 66 Pac. Rep. 238. 

161. RECEIVERS—Attorney’s Claim—Failure to Prove. 
—An attorney having alien on money collected fora 
corporation does not lose his right to set off his claims 
on a motion to compel him to pay over such money, 
by failing to prove his claim before a receiver of such 
eorporation.— Union Bldg. & Sav. Assn. v. Soderquist, 
Iowa, 87 N. W. Rep. 433. 

162. REFERENCE—Authority.—The legislature can au- 
thorize a justice of the supreme court to appointa 
referee to take testimony which the judge could take 
out of court.—Jn re Davies, N. Y.,61 N. E. Rep. 118. 

163. RELIGIOUS SOCIETIES—Title to Property.—An un. 
incorporated church society is without capacity to ac. 
quire title to property.— Stewart v. White, Ala., 30 
South. Rep. 526. 

164. REPLEVIN— Mistake of Law.—A defendant in re- 
plevin held to have no equity to require the repay- 
ment by plaintiff of a sum expended in the purchase 
of the property recovered, which it bought with 
knowledge of the facts, but under a mistake of law.— 
Cunningham v. Metropolitan Lumber Co., U.S. C.C. 
of App., Sixth Circuit, 110 Fed. Rep. 332. 

165. SEAMEN—Foreign—Right of Congress.—Congress 
has no power to regulate the domestic concerns of a 
foreign ship, such as the terms on which she ships her 
crew or the payment of their wages.—The Eudora, U. 
8. D.C., E. D. (Pa.), 110 Fed. Rep. 480. 

166. SEAMEN—Wages—Foreign Subjects.—Act Cong. 
December 21, 1898, § 24, prohibiting prepayment. of 
wages of seamen, held constitutional, and to apply to 
prepayment of seamen who are British subjects ship- 
ping in American ports on British merchant vessels.— 
The Kestor, U.S. D. C., D. (Del.), 110 Fed. Rep. 432. 

167. SERVICE OF PROCESS — Publication. — Where a 
summons has been returned to the office of the clerk 
the authority of the court to order the service by pub- 
lication is not thereby taken away.—Rue v. Quinn, 
Cal., 66 Pac. Rep. 216. 

168. SHERIFFS AND CONSTABLES— Deputy— Compen. 
sation.—Under Acts 25th Gen. Assem. 1896, ch. 75, § 8, 
held,that a sheriff, not a salaried officer, was entitled 
to an allowance for a deputy.—Mentzer v. Marion 
County, Iowa, 87 N. W. Rep. 440. 

169. SHERIFFS AND CONSTABLES—Misconduct of Dep- 
uty.—A sheriff is not chargeable in exemplary dam- 
ages for misconduct of his deputy.—Nixon v. Rauer, 
Cal., 66 Pac. Rep. 221. 

170. SHIPPING— Charterer — Liability. ~ A charterer 
held not liable for dispatch money where the ship was 
delayec in reaching her berth for loading by the rules 
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of the port, and the charter provided that lay days 
should not commence until she was in every respect 
ready to load.—Bacon v. Ennis, U. 8. D. C., E. D. 
(Pa.), 110 Fed. Rep. 404. 

171. SPEOIFIC PERFORMANCE — Remedy at Law.— 
Where action at law will not lie to recover damages 
for breach of contract, it will not be enforced in 
equity.—Kent v. Dean, Ala., 30 South. Rep. 543. 

172. SPECIFIC PERFORMANCE—W ife against Husband. 
—Under Civ. Code, §§ 158, 2285,a wife’s complaint for 
specific performance against her husband, which does 
not negative the presumption of undue influence, is 
defective.—Stiles v. Cain, Cal., 66 Pac. Rep. 231. 

173, STATUTES—Title.—Act 1901, relating to commis. 
sioners of parks in Detroit, held not unconstitutional 
as containing provisions not included in the title.— 
Oren v. Bolger, Mich., 87 N. W. Rep. 366. 

174. TAXATION— Assessment.— Collection of taxes on 
complainant’s property will not be restrained because 
it was assessed in the name of the predecessor of com- 
plainant corporation.—A. Booth & Co. v. Raymond, 
Ill.,61 N. E. Rep. 129. 

175. TAXATION — Bonds of Foreign Corporations,— 
Bonds deposited with the Ohio insurance commis- 
sioner by a foreign insurance company, under Rev. 
St. Ohio, § 3660, are taxable under section 2731 and 
Const. Ohio, art. 12, § 2.— Western Assur. Co. of 
Toronto v. Halliday, U. 8. C.C.,8. D. (Ohio), 110 Fed. 
Rep. 259. 

176. TAXATION—Necessary Parties.— A judgment in 
an action enjoining collection of taxes brought against 
county treasurer alone reversed for lack of necessary 
parties defendant.—Shearer vy. Murphy, Kan., 66 Pac. 
Rep. 240. 

177, TAXATION—Tax Lien— Foreclosing.— In suit to 
foreclose tax lien, answer held an admission of the 
issuance and existence of the certificate of tax sale al- 
leged.—Battelle v. McIntosh, Neb., 87 N. W. Rep. 361. 

178. TaxaTION—Validity of Tax Title.—Where claim 
is made that a tax title under which a party in a suit 
to quiet title claims is void,the only way of raising 
the question is by interposing in the tax proceeding,.— 
Munroe v. Winegar, Mich., 87 N. W. Rep. 396. 

179. TENANCY IN COMMON—ConvVersion.— Where co- 
tenant of a chattel sells the whole of it, his co-tenant 
may maintain trover.—Leader v. Plante, Me., 50 Atl. 
Rep. 53. 

180. TRADE-MARKS AND TRADE-NAMES—“Cascara.”— 
The word ‘‘Cascara,” which is the name of a drug 
generally known, cannot be monopolized as a trade- 
name, but may be used by any one in convection with 
any preparation of which it is properly descriptive.— 
Sterling Remedy Co. v. Gorey, U. 8. C. C., N. D. 
(Ohio), 110 Fed. Rep. 372. 

181. TRSEPASS—Damages.—Measure of damages for 
entering on plaintiff’s property and removing its barn 
held to be value of barn at time of removal.—Kent 
County Agricultural Soc. v. Ide, Mich., 87N. W. Rep. 
369. 


182. TRESPa8S — Removing Barn.— Trespass quare 
clausum held proper form of action by agricultural so 
ciety against its president for entering on its realty 
and removing its barn.—Kent County Agricultural Soc. 
v. Ide, Mich., 87 N. W. Rep. 369. 

183. TRIAL—Affidavits—Refusal to Receive.— Where 
the court, pending a trial, refused to strike certain 
affidavits from the files, it was not thereby precluded 
from afterwards refusing to receive them.—Union 
Bldg. & Sav. Assn. v. Soderquist, lowa, 87 N. W. Rep. 
433. 

184. TRIAL—Directing Verdict.—Where petition states 
cause of action, and answer states no defense, held 
not error to direct a verdict for plaintiff.—Hrabak v. 
Village of Dodge, Neb.,87N. W. Rep. 358. 

185, TRIAL—Instructions.—Where, in an action for 
libel, the charge as to malice was unexceptional as far 
as it went,the judgment should not be reversed be- 





cause there was no special charge as to actual and 
implied malice, in absence of a request for such 
charges.—Merchants’ Ins. Co. of Newark v. Buckner, 
U.8.C. 0. of App., Sixth Circuit, 110 Fed. Rep. 345. 

186. TrRusts—Enforcing Trust.—A person purchasing 
land under agreement to convey to the other, and re- 
fusing to do so, will be compelled by a bill to enforce 
the trust.—Kent v. Dean, Ala., 30 South. Rep. 543. 

187. TRUSTS—Mingling Trust Funds.—Act of trustee 


mingling trust money with his own, by depositing in™ 


bank in his individual name, held not necessarily to 
prevent identification of the trust money.—Cushman 
v. Goodwin, Me., 50 Atl. Rep. 50. 

188. VENDOR AND PURCHASER—Vendor’s Lien.—Fail 
ure of vendor to present purchase moaey notes to 
vendee’s administrator held not to prevent enforce- 
ment of lien.—Hood v. Hammond, Ala., 30 South. Rep. 


189. VENDOR AND PURCHASER — Waiving Vendor’s 
Lien.—Acceptance by vendor of note as collateral held 
not a waiver of the vendor's lien.—Hood v. Hammond, 
Ala., 30 South. Rep. 540. 

190. WATERS AND WATER COURSES — Accelerating 
Stream.—Though a party may not divert the waters of 
a stream to the damage of another, he may accelerate 
and increase such waters, though by so doing another 
is damaged.—Mizell v. McGowan, N. Car., 398. E.Rep. 
729. 

191. WATERS AND WATER COURSES—Flooding Land.— 
Evidence held insufficient to sustain verdict against 
irrigation company for flooding plaintiff's land.— 
Lowery v. San Joaquin & K. R. Canal & Irrigation Co., 
Cal., 66 Pac. Rep. 225. 

192. WATERS AND WATER COURSES — Water Com- 
panies—Stockhoiders.—Purchasers of stock of water 
power company held entitled to equitable relie 
against original holders conspiring to defeat the ob- 
jects for which the company was organized.—Valen- 
tine v. Berrien Springs Water Power Co., Mich., 87 N. 
W. Rep. 370. 

198. WILLS—Holographic Will.—The writing of the 
testator’s name in a clause in holographic willisa 
sufficient signature thereto. — Jn re Camp’s Estate, 
Cal., 66 Pac. Rep. 227. 


194. WILL8S—Sufticient Proof.—Under Code Civ. Proc. 
§ 1389, where the testimony oftwo witnesses coincides 
as to the provisions made in a lost portion of a will, 
the court is authorized to establish such provisions.— 
In re Camp’s Estate, Cal., 66 Pac. Rep. 227. 


195. WITNESSES— Absence — Admission of Former 
Testimony.—Permanent absence of witness from state 
held to authorize admission of his testimony given on 
former trial. — Birmingham Nat. Bank v. Bradley, 
Ala., 30 South. Rep. 546. 


196. WITNESSES— County Attorney.— A county at- 
torney, trying a criminal case, can testify in behalf of 
defendant as to contradictory statements by a state’s 
witness on a former trial.—State v. Tabor, Kan., 66 
Pac. Rep. 237. 

197, WITNESSES— Impeachment.—Under Pen. Code, 
§ 2051, a question on cross-examination for the pur- 
pose of impeaching the witness in a criminal pro- 
secution held incompetent.—People v. Warren, Cal., 
66 Pac. Rep. 212. 

198. WITNESSES—Impeachment.—Proof of statements 
contrary to a witness’ testimony affect the credibility 
of the witness.—Smith v. May, Del., 50 Atl. Rep. 59. 

199. WITNESSES— Privilege— Attorney.— Statements 
to an attorney when not employed as attorney held 
not privileged.—State v. Herbert, Kan., 66 Pac. Rep. 
235. 


200. WITNESSES-—- Transactions with Deceased Per- 
sons.—Under Code, § 4604, testimony of defendant as to 
transaction with deceased person held admissible in 
behalf of interveners.—Hogan v. Sullivan, lowa, 87 N. 
W. Rep. 447. 
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